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IN THE NAME OF THE RUSSTAN FEDERATION

DECISION No. 203

Fchruary 20, 2003 Case No.A22-1022/02/6-105

Aubitration Court of the Republic of Kalmylkia composed of judge S.N. Loginov in the presence of the
representatives of the parties:

on the part of the claimant — failed to appear,

on the part of the defendant — in-house attomey A.M. Tsarenov, power of aitorney No.07-23/29427 dated
as of September 18, 208!, having cxamined the materials of the case in the action of OO0 Saturn
Investments (hercinafter referred to as “000)”) apainst the Inspectorate of the Ministry of Taxes and
Levies in and for the city of Llista (hereinafier referred to as “Inspectorate™) secking invalidation of
decision,

has found the following;

QOO fited a claim to the arbitration court seeking invalidation of ruling No. 19-23/652 dated as of March
15, 2002 and of request No. 19-23/652 without date.

The claimant’s representative failcd to appear at the court scssion and suggested trial in absentia.

The representative of the defendant did not admit the claims and expiained that the claimant staled claims
for the right of income tax relief due to the fact that over 50% of OO0 cmployees were physicaily
chalienged people. However, when determining entitlement to get the specitied relief physically challenged
people working as part-time employees shall not be counted in the average stuff number. [t was established
in the court session that three QOO employees reported as pliysically challenged people, were part-time
employees. Therefore, the claimant is not entitled to get the specified tax rclicf.

Having heard the defendant’s opinion, having examined the case materials, the arbitration court found that
based on the results of the camera) tax audit ruling Ne. 19-23/652 was made by the inspectorate on March
{5, 2002 19-23/652 seeking tax prosceuation of QOO for understatement of income tax for 9 months of
2001 resulting from abusive application of tax relief without supporting documents, in the procedure
provided for in clause 1 of article 122 of the RF TC in the form of fine in the amount of RUR 903,898, and
collectien of arrears in respect of income tax in the amount of RUR 4,676,404, penalty interest in the
amount of RUR 487,653 and additional income tax payments in the amount of RUR 252,726,

Stamp: Stamp:
Legal department of the Inspectorate of the Ministry | Inspeciorate of the Ministry of Taxes and Levies in
of Taxes and Levies in and for the city of Elista, | and fur the city of Elista, Republic of Kalmykia
Republic of Kalmykia General inspection department
March 13, 2003 REFERENCE No.01/6364
Signature signed (05.03.2003

signed

For the purpose of voluntary satisfaction of the specified ruling the inspectorale sent request No. 14-23/652
to the claimant,

Pursuant to clause 2 of art. 6 of the RI' Law No.2116-f1 “Concerning Income Tax of Enterprises and
Organizations™ {as amended) dated as of December 27, 1991 corporate income tax rates shall be reduced
by 50%, provided that physically challenged people make up no less than 50% of the total headeount of a
company. When determining the right to gel the specified tax relicf, physically challenged peopie working
as pari-lime employees, or under independent-work contracts, or under other civil contracts shall not be
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counted in the averapge number of employees.

Accarding to the current fegislation part-time working stands for an employee having another job paid for
on a systematic basis on terms of a conlract of work, concurrently with their primary employment. To get a
part-time ¢mployment an employee does not need to have the consent of the executives or of the trade
anion commiliee at his primary place of employment.

As follows from the staffing chart 2001 (volume |, page 102), OO0 had 4 positions on the staff, including
the position of CEO - 0.5 fic, the position of analysis division officer - 0.3 fte, and posilions of analysis
divisian expert — 3 fte. Therefere, according to the calculation of the average staff number of OO0
{volume |, page 43), in 2001 the number of employces amounted to 5, while the average staff number was
4, including 3 physically chalienged people and one physically challenged person working part time,

As it was found in the court session V.A. Byatkiyev, O.E. Bukayev and E.Yu. Badykov were engaged for
the positions of experls analysis divisions of O0OO according to orders No.2-nc, No.3-nc, and No.denc
dated as of January 01, 2001 (volume I, page 61-63), which according lo medical certificates issucd by
interdistrict bureau of medical and sociaf assessment No., 4 of Elista werce disabled persons of group 3 for
cotnmon diseases.

It was also found in the court session that during the period of January 05, £994 through December 29,
2001 Byatkivev worked as adperson for CB National Clearing Bank, and Bukayev worked at ZAO
Encrgancficresursy since December 01, 2000 through October 2001, and since January through October
2001 he worked for N.V. Djagayev, an individual entrepreneut,

Thus, as of the date of employment at OOO Byatkiyev and Bukayev already had full-time jobs and could
only be hired to QO as part-time employees,

Pursuant to clause 2.3 of the Articles of Association for the purpose of making profit 000 is cntitled to
carry out the following activities: render consuiting services Lo legal persons, production and sale of
consumer geods, any other activities consistent with the applicable legislation,

Stamy:

Legal department of the Inspectorate of the Ministry of Taxes and Levies in and for the city of Elista,
Republic of Kalmykia

March 13, 2003

Signature signed

However, as it was found in the course of court session, since 2001 QOO did not carry out activities related
to production and sale of consumer goods in the Republic, for it had no appropriate facilities for that, and
of other cmployees of OO — the CEO working in the company part time, resided outside the limits of
Elista.

In such circumstances the arbitration court finds that all the economic activities of QOO was carried out af
its actuat address, and the above specified persons (Byatkiyev, Bukayev, Badykov and Tsedeyev), bearing
in mind their education and qualification (Bukayev has no education or qualification, Badykov is a worker,
Byatkiyev is a machine engineer (volume 1, pages 98-1047) had nothing to do with QOO and were only
used by the claimant to get the income tax relief.

That said, the atbitration court finds that the aforementioned income tax retief shall not be applied to 000.
Arguments of the claimant selated to reversal of the dispuled acts of the inspectorate due to violation of
time limits and the procedure provided for carrying out cameral tax audit, as well as incompliance with the
requirements of implementing guidance for documentation of audit results, were disregarded by the court,
for article 109 of the RF TC conains the absolile range of circumstances ruling out tax prosecution of a
petson. The above specified arguments of OOO are not mentioned in that range, and, therefore, are no
ground to be discharged from responsibility.

At the saime time, as can be seen from the case materials additional income tax payments were assessed
with respect to QOO in the amount of RUR 252,726,

Pursuant to clause 2 of article 8 of the RE Law “Concerning Income Tax of Enterprises and Organizations™
collection of additional payments fram a taxpayer shalt take place in case the amount of income tax
calculated bascd on the ex post realized proefit for the past quarter exceeds the amounts of advance returss
of such tax for the same period.

The aforementioned payments shall not come within the definition of a tax provided in asticle 8 of the RF
TC due to absence of taxable itern defined in articles 53 and 54 of the RF TC. Additional payments also
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" shall not come within the definition of penalty interest provided in article 75 of RF Tax Code.

{n such circumstances the arbitration court finds that no payment (o the budget by taxpayers, other than
taxes (levies) and penalty interest is provided for in the RF Tax Code,

Aside from that, analysis of articles 88, 89 and 101 of the RF Tax Code allows making an inference that tax
prosecution of a taxpayer is only passible based on the materials of a field tax audit with centilicate of audit
being drawn up,

Stamp:

Legal department of the Inspectorate of the Ministry of Taxes and Levies in and for the city of Elista,
Republic of Kalmykia

March 13, 2003

Signature signed

However, as it was found in the court session, tax sapciions m the form of a fine in the amount of RUR
903,898 were imposed on QOO based on cameral tax audit.

In view of the above, governed by asticles 167-170 of the Arbiteation Procedure Code of the Russian
Federation, the arbitration court

decided:

To saiisfy the asserted claims of OGO Saturn Investments in part.

To hold rufing No.19-23/632 of the Inspectorate of the Ministry of Taxes and Levies in and for the city of
Eista dated as of March [3, 2002 and request No.14-23/652 particularly concerning imposition of tax
sanctions on QOO0 Saturn Investiments 1o the form of a fine in the amount of RUR 903,898 and assessment
of additional income tax payment in the amount of RUR 252,726 invalid. To dismiss the rest of the claims.
This decision can be appealed against by the parties within the peried of one moath following the dale it
was delivered, to the appeitate authority of the arbitration court of the Republic of Kalmykia.

Judge signed S. Loginov

Arbitration court of the Republic of Kalmykia
TRUE COPY

Decision dated as of February 26, 2003, 2 pages.
Lead specialist of the Arbitration court of the Republic uf Kalmykia
signed 1. Kovalenko

Seal:
RUSSIAN FEDERATION
ARBITRATION COURT OF THE REPUBLIC OF KALMYKIA

Stamp:

Legal departmenl of the Tnspectoratc of the Ministry of Taxes and Levigs in and for the city of Elists,
Republic of Kalmykia

March 13, 2003

Signature signed
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MMEBEM FOUCHHCKOH OFTEPATHY ;
|

PEMEHAE

. 26 despans 2003 roga ) Hlemo MeA22-1022/02/6-105

; ApSurpaucunlit cyn PeceryGmsuy KamMeikss 8 cocrane eyaest  Jloruwosa CH. g
} DPHCYTCTBAN MPeICTABNTEMNEH CTODOH; :
. OT BCYIA — He HpulELE,
o7 ormeTmMRR - /K Hapeaos AM., novepemiocts Ne07-23/29427 or 18 ceurHElps
2001 rofa, pECGMOTPES MATEPRANM NEMR G Hcry OO0 «Carypn HusectmenTos (marce
000) £ HMHC P® 1o r. Dmera (mucreximas) o UPHZHAHKH HERRCTRITCIENEIM DRICHHA,

CYCFAHOBH A

LS

OO0 obparanocs 1 apSurpanmni CYJ ¢ BCKOM O MPFIRZEHH HeXCRCTRHTENLERIMY
TIOCTAROBRIGHHR MHCHEk i Nel9-23/652 or 15 mapta 202 rosa = TpeSopami Ne19-23/652
/garer.

Hpencrasarens, ucrua » cynebmoe aacenarme e npEGLy, & DpewioEmn nemo
PAcCMOTPETD B €10 OTCYTCTRUEL o : “ , . !

L~ IIpencrapymens OTBCTMMXA WCXOBHE TpeGoRaREE Mo HpM3H2T ¥ DOACHHN, 910 !
HCTHOM 32ABCHM TPe0OBakss O NPAMeRESHH NPasa B4 IBIOTY BC HAROLY Ha OPHOLLNEL & :
" . cmmsa o waimmmem B mmare 00O Gomee 50% pabOTERKOR, SBISDOMAYCE WHBATHAAME, . : ’
} OiHEKO NPH OTPEACNICHKH NPasa Ha TONYIERHE. YKE3AUHOR NLFOTHL B CPEAHECTICOYHYIO I
FHCIEHHOCTE He BUIMAIOTCN BHBATATH, prOoTarwmue o COBMeCTHIENbCTHY, Mexny Tew,
B CYNe0HOM JECCARHAM FCTRHOBNEHS, TG neborsukos (00, WHoTAIRMCT RIK BEHBIBITE,
Tpoe ARIAOTSH cosmecTHreLami Toyromy meren ne mmeer npasa ma BHUIEYKESAHA YK

FBTOTY.

Buicnynize mienue OYBETURLS H WCCREROSAE MATCDHANES fJens, apburpasmest cyx
YCTAHOBER, UTO 00 Pe3yAMTATEM KAMEpAIEHROH RPORePKE Muonekuped 15 mapTa 2002 rona
Grinn ppuAsTO HecTaNoBICHME No19-23/652 o mpupsescann OO0 sa sasienns wanora na
pubREs 33 9 mecaes 2001 IOKA R PESYIETATE HEOBOCHOBAHHOND NPHMEREIIR K0T Deg
HORTECPRORICTRIFE-SSIMENIOR K HAIOIOBOH ovBeTCYBeHHocTH B mopanke K1 or. 122 HK
DA A § Pazcpe 903898 pyl, u B3BICKANHH HEROHMKH 1o HANDEY Ha

M 576404 G, nems Fyume 487.653 py i mogommmesmse-
4078t cvoce 294 128 sy oty
riiney 6364 |
; L3 3r )
N—_— i —
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B nemsx go0pOosOsbHONG HMONONHEHHS YXAZAHHOYO TIOCTAHOBNCHHA HHCTIEKIME
HanpaBuia HoTy Tpeborawne Nal4.23/652.

AeHicTaurensn, cormacno 1.2 or. 6 3akona PO or 27 nexalips 1991 rona Ne?116-11
«Q Hanore Fa npnbeume BpemPTIHE T OpraHEzaNEiD (G XA ToHER M H3MEHCHUIME B
BORONHCHHAMH) CTABKH HANOrE HA TpHOsITE NpeNPUAIHE DOMEDENOTCY He S0%., eciw or
ofero gHexa A PRGOTREKUE MHEAIEE COCTABBROT Be Meaee 50% Hpw onpencnenyy
HpaBa B2 TONYYCHHS YRAIZHHSX ALLPT 8 CPESRECHHCOTHYI) SUCHEHHOCTR paborupmop we
BIGECUSIOTCA  HMBRNR(El, PAbOTAIOMNE DO CORMECTHTENBCTBY, HOTOBOPAM HORPAnE =
APYTHM BOrOBOPAM (PRKIANCRO-HPASOROID KAPARTCDE.

[pu a1oM cormacao ACHCTBYIEMY SEKONOIATENBCTRY UOR COBMECTHTEILCTRON
HOIHMECTCR SHOCNSSHNC pabOTHMXOM MOMIMO CBOER OCHOREOR Apyrol PeryAApHOH
OIUESHAACHION PaboTsL Ha YUIOBATX TPYAOBOTO AOTOBOPE -B CBOBOIHOS OF OCHOBHON
padoTel BpeMa, JLng paGoTh N0 COBMECTHYGILCTBY COrMacHs ANMUHNCTRALE M TpadoMa
T OCHOBHOMY MecTy palorH se Tpelyercs.

! ' Kax sujuo w3 wrrarioro pacomcasus ua 2001 rox (T.1, ax 102), B mrare QOO
SHAWKAGCH 4 SOBKACCTE, 5 TOM THOIS JOITKHOCTS TEREPAILEOIG AEpeKTope obinecina — 0,5
CTABKR, XOOPHHEATOPA BUATRTHMCCKOIO OTHenz — 0,5 CraBkil ¥ 3 CTaPKR JOMRHEOCTe
SKENEPTOR AHARUTHICCKOrO OTCHE. B CRezy € 1M COTIRCHO PACYSTY CpEeItECHHCOUHOH
HECISHNOCTE CoTRyasuzor GOO (1., np. 43), » 2001 rony xommuectno paboTHRKDS
COCTABMN0 J HENOBEK, NPH 3TOM CPETHOCINCOTHER YRCIEENOGT, — 4 4EA0BLE, W3 ux 3 .
VHBAMEZA M OmH mHBAME, npewnid s 00O sz pefory, paoran B nopsaxe
COEMECTHTRIBCTRA. .

Kax  yeramomneno e cynefmoMm  sacempnmm, Ha  gomwmocrd IKCHEPTOR
anaTaeckoTo, orgena OO0 npaatamy Nede2.nc, 3-me, u 4-nc or O mipap% 201 roma
SpimE mpERsTH Barksten B A, Bykaee 0.3, u Bamscors D10 (1.1, 5.3 61-63), xoropue
COTTRACHO CHPAROK MEXDAHoNEere GI0p0 MeaUKO-CONRAREROH axcOeprHssl Med r, Dnncrar-
ABJLAMACD UHBANHIANS 3 FPYMIK 00 oOwmeny 2a00.epamm. -

~~~ [ipH 370M B CynefrHOM 3atenaHiy YCTAROBIEHD, 410 bByrimes B repuoy ¢ 05 SHBaps
1999 roma mo 29 mewaGps 2001 roma paBoran B xauecrse PEXIAMEDIC arenm B KB
«Hauporansawit casprirossdi Gauxy, 3 Byxass — ¢ 01 aexalps 2000 rouz mo oxzsbps
200t fom - 8 3A0 «Jnepronedrrepecypoby W ¢ EAPE Bo okpibps 2001 ropa - vy
mpempuruMaTent [ixaraesa HB. : :

Taxum obpasom, B2 momenr npucsa na pabory & OCO Barkees u Eywaes ywe
HMENR NOCTOARHOE MeCTo paloTsl ¥ Mornd Bbos mpEmaTH 54 paliory s 000 tomko »
IOPARKS EOBMECTHICTLOTRA.

Cornacio w 2.3 YoTase ina uocTwseHns Hem no mmaekNeHwo npadeue QQ0C
BOPEBC OCYILECTBIITL CACHYIOIINE RHARI JEATERBHOCTH OKIIANHE ROBECYTGTATMONARX

YCIYC JODUIHNSOXIM  JyUaY, GpPOMIBOACTEC E  PeaMalii  TOBAPOS  HAPOAKOTO

mnmmclﬁnem moﬁu?r APYTHE BRIBI ARATERLIIOCTY, KOTOPLIC HE 3ANDCIACHE ASHCTBYIOMEM
WMHC PO ng r.3nucra PK

OpHaxo, Kax YyCOTaHOBNEHO B eaynebusom sacepanny, OO0 ¢ 2001 rom
73 'mﬂﬁm_@_,r_@omﬂmmsy H Pear3alieH NPONYKIHME MAPOAHON noTpeSienus Ha

Nommes 2
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TEPPHTOPHH Pecy(iFEH HE 3AMMMATIOCh, TAK KAK AS PacTOarano COOTRETCTBYIOUIMME s
STOr0 MOIMHOCTAMH, 3 U3 APYTAX ocrasuraxck paGormixos OOG — resepwmnandi AHPEKTCD
‘pbruectea, paforsomutt s 000 B COBMEBCTHTCIRCTEY, NIOGTORHEO HAXONMACK 3& TEDEACTAMY
FOpORa 3ANCTRE

[lpr  tammx obcrostemeersax  apbmvpascundi oy HAXOTHT, 9T0 B
IpeAOpuREMATeNECKas xesrenpaocTs OO0 ocymecreansnacs no ero daxrTryeciomy MecTy
HAXORNCANA, & Bhimeykasannsie g (Bgramen, Bykacs, Bansmos v (enees), uoxons
AMCIOHEroct  obpasoranHa B cneusansgoctell (Bykaer H.O. ne mmeer oBpazonsrpa u
cRensatbrocIy, Bageaos ~ pabommil, BRTRUCB — HEmeHep—Mena KL {r.1, an 98-100) ¢
BtH ARKAKOTO OTHOUICHHN HC BMEIH, & DBUM MCTHoM HEOOUEB0BAYIA B SESAX NORYHCEHS
ABYOT HO HANOTY Ha PRSI, -

B ceasi ¢ 3THM apORIDARHLLE CyR HRXOKHT, Y70 BRUNEYHASAMHAT N6rOTa 110 HAROIY
aa Hpubsuie Ha OGO pacnpPooTpaHSEIIG HE I0exEr. '

! FoBONIb BCTHA OF OTMEHE OCMRPFBACMLIX AKTOB HECIEKINA B CRISH C TeM, 4TO £10

| HADYMERL! CPOKYM H DODHIOK DPOBENSHRN KaMepansHol fpoBepEH, He Cofinope
TPEOOBAHMA MHCTPYKTUEMEX YX23anail npa odopMuemin PE3YALTHTOR (PODEPKH He
mpuEsTs ApGHTDANHEM CYROM BO BHWMBHWE, TAx kag cr. 109 DK P¥ cofepunr
HCICPIIEMAHB#H mepevens obcrosreneTs, BORIOTAOIMX
TPHBICICHNAE MIA X OTPETCIHENHOCTE 33 COBEPHICHHE HADTOBOLG ERBOEADYINISHUS,
Braneyxazapusie nosogt 000 x Texosewm ve orrocsms, CNEACEATERBHD, BE SBNIOTCH
OCHOB2HROM IIH 0CA00OKIEHRA 10 OT OTBETCTBEER0CTE '

Buecre ¢ TeM, KAK RMEED M3 MaTepEAnoR mema, 000 SORARAC ISR
AOTOJHHTCNLHBIE THATENCA 10 BEAIOTY Ha DPADBLIS B CyMuic 252 726 pyGired,

Cormacao u.2 ¢r. 8 3Jakosa P® «0 nanore ma npubrins npemIpHATIE B
OPFAHHIZIAED EPOFSBOENTEY ATHMIHEG C FAMTOIVATSHENELA DONOIHATETHHLE TIETeRER
B GIyw8c DPEBLINCHNN CyMMH! HANOTA Ha mpnliute, paccwiranpoil mo (amrmecky
NOMYHCHHOH 32 ACTEKINMA KeapTan NpuGRIIE, Han CYMMAMY 3BaNCOBBIX IUETesweil FTOLO
#= HaWOLA Ha TOT K& HEPHOR,

}' Mexory TeM, BLEREYXaza@EMe rUETCXKH HE DORGANAIOT DOR IICHATHE HENOTZ
mareoe or.8 HK PP, » crasn ¢ oTcyrersnem obnexra BAMOroOGnoXEHES, OIpeTefes oD
1. ¢T. 53 & 54 HK P®. RouONHATE MHEES FIATEKY TH0NKe He DOATAAANOT DOE HOHRTHE

TewH, yorasosnensoe ot 75 HK PO,

Tipr Tamx  oBcromremscTeax  apGurpascanE oyR . HaXOMAT, Wr0  yIiJera
HITIOTONJIATELIIHEIME B Gromeer nossmo Hagoros {cBopor) n neny wreax maETeREd ne
apemycvorpera HK P, '

Kpome srore, anamms cr. o 88, 8% » 101 HK P& pocsommer CHOENaTE BRIBOT, 9TO
FLESTINL = POSLTITANEINRA K EAIOTOROH OTBCTCTBZHHOCTE BOIMONHO [IHHL 1%

ﬁ 6? road HPOSERIH C COCTABICHUCH AKTA APOBCPRH.
WMHE Pl il SHERIsHHY » cymetnon sacepasg, QOO mpHBRESEHO ¥ HANOIOBOR

OTSCTCTBSHHOCTH B BHpe mrpidda 5 pasmepe 503.893 PYS. b2 OCHOBARES! MaTepHATON

; FEA.
T
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Ea  OCHOBAHWR RIOKEKHOID, DYKOBOHCTBYSCh T ¢r. 167-170 ATIK P,

apbuTpRECIER CYA
pemBEE:

Vickosnie Tpebosanus 000 «Carypr HHsecTMEHTC? YAOBIETBOPHTE JACTHHO.

[ipiznzre ReNelCTEHTEILHERME HOCTABOBICHIE BMEC P@O oo 1 Dmacra Nl9-
21/652 or 15 mapra 2007 ropa # tpebosemue Mel4-23/652 & Ya0TH IPRRASICHHS 000
<Carypa YiEnecTueHite X HaNeTos0E OTSCTCIBCHHOCTA B BHAC mpaeila B cymme 903 898
py6. W NOBAUHCHEHHS JOUONHHTCHLIER nmrekedl 10 HAKOFy WA mpuSniie B pasuvepe

252:?26 pyS. B ocrimach 9aCTE MOKa OTKAIATE.
' é

Hacrosimes peliedie MOXET Obitt OOWANOBINO CTOPOTAMH & MECHYHES CpOX CO
{HS SO TPTTYN & ANCLIEONHY0 RECTANIMIC PONTPAKEIC CyN2 PK. 5
) '
Cymost C Jiorumos '
ADBHTRAMHRIA CYA
Pecyviyfinan RanMbishia
hoitnd BEPHA

 H0punudscku oTgen

UMHC P® no r.3nucra PK
T3t marne 05 g

! Qoms, A J
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