
















































































COMMONWEALTH OF THE BAHAMAS                                       2015/CLE/gen/No.01451 
IN THE SUPREME COURT                                                               2014/CLE/gen/No.01620 
COMMON LAW AND EQUITY SIDE 

BETWEEN 
JUNKANOO ESTATES LTD 

First Plaintiff 
YURI STAROSTENKO 

Second Plaintiff 
IRINA STAROSTENKO 

Third Plaintiff 
AND 

UBS (Bahamas) LTD (In Voluntary Liquidation) 
Defendant 

(Actions and Counterclaims consolidated by Order of the Judge dated 4 November 2015) 
________________________________ 

WITNESS  STATEMENT 
________________________________ 

1. I, Irina Tsarev-Starostenko ​pro se​, the Third Plaintiff in the above mentioned action,             
roofless since the 27th February 2018, Nassau, The Bahamas, am called as a witness in               
the above civil proceedings.  

2. This Witness Statement is a statement of relevant facts personally experienced or            
perceived by me from experience as a trader in securities and obtained from the              
information contained in the Statutes of Law of the Commonwealth of The Bahamas,             
regulatory instruments of the relevant marketplaces in the United States and Industry            
Guidances such as, for example, “​Unit 5 What is the Role of Compliance Function?” of               
Course Manual International Compliance Training (ICT) and Compliance and the          
Compliance Function in Banks published by the Basel Committee on Banking           
Supervision of the Bank for International Settlements in April 2005. 

3. The plaintiffs will rely on these facts at the trial of claims contained in the Statement of                 
Claim filed and served on the defendant on the 14th November 2017 (the “Statement of               
Claim”) on their full meanings and effects. 

4. Terms and meaning of words used in this Witness Statement are the same as those used                
in the Statement of Claim.  

No. FACT Date - Time 

1. UBS offered to  Starostenko a financial product through issuance of a 
brochure called “introducing the UBS Real Estate Collateralized 
Loan” (or RECL) 

 July 2012 
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2.  Starostenko where inclined to consider and accept this product in 
order to enhance an existing successful business of trading in 
securities,  being able to establish a career as traders in securities and 
predicting their future profits was not difficult, having a history of 
profitability as evidenced by the Account Statement for the period 
from 03.07.08 to 20.04.09  to Account USD 01/008177.001 at Credit 
Suisse, Nassau branch in respect of trading track record of net profit in 
the amount of USD$1,147,418 which is the difference between the 
initial account balance of USD$360,374.77 on 29 January 2009 and an 
interim account balance of US$1,507,730.00 on 27 March 2009 

July 2012 (on 29 
January 2009 to 27 
March 2009) 
 

3.  Starostenko had a plan or the expectation interest which comport with 
the amount of lost profits claimed, and there were good reasons to 
expect an anticipated profit on trading in securities in the same or a 
larger amount, as aforesaid, having an account with an initial balance 
of US$729,749. The Plaintiffs contracted with a view of obtaining not 
a performance itself but the financial equivalent of a notional increase 
in their overall wealth 

July 2012 

4. Originally, the general effect of the offered arrangement was to 
impose for five years  

1.1. upon UBS: 
1.1.1. the obligation of opening a credit in favour of 

the Company to the extent of USD$1,400,000, 
to be secured by the property belonging to the 
Company worth of B$2,800,000;  

1.1.2. the obligations regarding the investment 
business in the exchange trading of U.S. 
Securities; and  

1.2. upon the Plaintiffs: 
1.2.1. the obligations regarding the interest and 

repayment of loan for purposes of the 
investment business with UBS; and  

1.2.2. the obligation for a minimum amount of trading 
capital to be kept on the investment account, 
equal to 50% of the loan and higher then 
USD$500.000  

July 2012 

5. Oral pre-contract representations by​ ​UBS set out in Claim No. 8 herein 
for conspiracy to defraud, on which the ​Plaintiffs relied on contractual 
words used and stated by UBS, and, in particular, an ​intention 
regarding electronic trading which was expressed orally by an officer 
or agent of UBS at the first meeting, who stated that "the electronic 
platform is on the way" offering the ​Plaintiffs an opportunity for their 

10 July 2012 
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trading orders to be executed instantaneously upon receipt​ in 
accordance with current industry standards.  
The UBS Real Estate Collateralized Loan​” to them, in which UBS 
advertised, inter alia, ​“Leveraging Bahamas residential property to 
unlock the potential of your investment”​, ​“Unlock the potential of 
your Bahamas residential property”​, ​“Make your real estate work 
for you”​, ​“UBS (Bahamas) Ltd. offers a world of advantages”​ and 
“A simple arrangement to meet your most ambitious plans“. 
In particular, the brochure of UBS stated: 

1.1. (i) ​"UBS is offering … an opportunity to monetize up 
to 50% of the current appraised value of their 
Bahamas residential real estate"; 

1.2. (ii) Opportunity... 
1.2.1. “You… - are looking for an easy way to tap 

into the value of your real estate to provide 
additional funding for other investment 
opportunities… 

1.2.2. - may want to consolidate all of your assets 
and liabilities... with a single financial services 
provider… 

1.2.3. - believe that there are investment 
opportunities that will likely exceed the 
mortgage costs..." 

1.2.4. ii) Solution… A UBS Real Estate Collateralized 
Loan…  

1.2.4.1. - in the form of an uncommitted, 
short-term advance facility of up to 60 
months (5 years) 

6. The services offered by UBS are genuine well-known branded 
financial services of UBS AG that have acquired a goodwill in the 
financial markets and known worldwide by distinguishing names, e.g.: 

1.1.1. UBS Direct Market Access (DMA);  
1.1.2. UBS Direct Market Access plus (DMA+);  
1.1.3. UBS Pinpoint; 
1.1.4. KeyTrader;  
1.1.5. KeyLink;  

and that UBS was in position to provide UBS AG's warranty related to 
financial services, including fast and reliable executions (“best 
executions”) of trading orders of the Plaintiffs 

July 2012 up today 

7. The Account Application for Entities (or “Account Application”) 
constituting the agreement ​to take positions in Derivative products and 
in U.S. Securities was made in writing and signed on behalf of the 
Company o and by UBS on 10 August 2012.  

 18 July 2012 
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- The Clauses and Statements and Policies relating to 
investments, Investment Services, Fund Master Agreement, 
Additional Risk Information of the ​Terms and Conditions of 
UBS (Bahamas) Ltd. (or “Terms and Conditions”) ​which 
formed a contract​ ​between UBS and their clients, including the 
Company, and apply to this Investment Agreement 

8. Starostenko and UBS held meetings and exchanged correspondence 
where issues related to future profits were discussed, and more 
particularly  Starostenko met and discussed these issues with UBS 
officers or agents, including Mr George Maillis, Mr Kevin Price and 
Mr Thibaud Halewyck 

July-October 2012 

9. UBS entered into the Investment Agreement with the Company by 
which UBS was appointed and instructed by the Company to act as an 
agent for reward and carry out transactions of sale or purchase of U.S. 
Securities listed on the major U.S. securities market, the New York 
Stock Exchange (NYSE) on behalf of the Company, and UBS agreed 
The Company agreed pursuant to the Investment Agreement that it 
would buy then sell U.S. Securities in NYSE. 

- UBS agreed pursuant to the Investment Agreement that the 
transactions would be made via UBS AG’s electronic trading 
platforms and the software, which would provide access to the 
bid/offer pricing data on the NYSE order book.  

- the trading capital amount pursuant clause “Minimum invested 
assets under management”, which reads: ​“The higher of 
USD$500,000 (net of any Lombard financing) or 50% of the 
Facility Amount”​ (or USD$700,000); and 

- the term of the Investment Agreement for a period of 5 years 
pursuant “Term” clause, which reads: ​“The Term of the 
facility shall be 5 years 0 months”​ (or 28 September 2017) 

10 August 2012 

10. The Plaintiffs’ investment in the relationship with UBS in the form of 
a trust property in the amount of money of USD$729,749 was the 
initial financial capital to sustain growth, and the projected profit was 
a ready source of additional financial capital  

September 2012 

11. Historical Prices 
Number  Company Ticker Purchase Price, Sep 2012 Invested, Sep 12 
10,000     Tesla, Inc.  TSLA      USD$29.00                  USD$290,000  
15,000     Facebook, Inc.   FB   USD$21.00                  USD$315,000 
Monies invested in purchase of Share Portfolio 2012   USD$605,000  

27 and 28 
September 2012  

12. UBS pre-announced in the Curacao Chronicles, that it was meditating 
an application for voluntary winding up in The Bahamas, confirming 

November 2012 
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so that it has no intention to respect  Investment Agreement for its 
term of five (5) years  

13.  UBS was engaged by the Company in the provision of UBS AG’ and 
UBS Financial Services Inc.’s prime brokerage services, which is the 
generic name for a package of services offered by major investment 
banks such as UBS AG to their clients  
In particular, the services in question included the execution, clearing 
and settlement of securities trades, the reporting services accordingly 
NYSE, as from  their statutory duties pursuant the Statute Laws of The 
Bahamas, the SIA, 2011 and the SIR, 2012 

August 2012- 
April 2014 

14. Under the Investment Agreement, the role served by this prime 
brokerage was that of facilitating large, active trading operations such 
as were agreed upon with the Company, and UBS being the agent of 
UBS AG and UBS Financial Services Inc was a sort of central agent, 
facilitating and coordinating the extensive trading operations of the 
Company in U.S. Securities 

August 2012- 
April 2014 

15. UBS Financial Services Inc’s disclosure “Important account related 
information” which formed a contract between UBS Financial 
Services Inc. and their clients, including UBS and the Company, 
applies to this Investment Agreement and reads: 

in “Highlights” Section: “As always, UBS will continue its best 
execution obligations along with regular and rigorous reviews of 
the firm's execution quality to ensure the best execution for you.”;  

In “The execution process” Section:  
“1. Execution speed is particularly important in volatile markets. The 

impact of volatile markets on order execution is discussed in 
Section II. The firm seeks to provide customer orders with the 
fastest execution reasonably possible under the existing market 
conditions.”; and  

“2. Price and size improvement. In the equity markets in the United 
States and many other countries, firm quotations for stocks are 
published on a regular and continuous basis. The quotations 
consist of the prices and quantities at which market participants are 
willing to buy (bid) and sell (offer) stocks. The National Best Bid 
or Offer (NBBO) is the highest published bid and the lowest 
published offer for the quoted size (generally under 1,000 shares). 
UBS Financial Services Inc. seeks price and size improvement for 
its customers' orders by routing orders to execution venues that 
may execute trades at prices or sizes better than the NBBO.” 

August 2012- 
April 2014 
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16. The US SEC Rule 605 (Best Execution) analysis 
Report results High Speed Execution  
1. Schwab – 0.12 seconds 
2. TD Ameritrade – 0.20 seconds 
3. Wells Fargo – 0.21 seconds 
Percentage of Trades Price Improved  
1. Wells Fargo – 88% of trades price improved 
2. Schwab – 84% of trades price improved 
3. E-trade – 79% of trades price improved 
Amount of Price Improvement  
1. Interactive Brokers – $0.0144 average price improvement 
2. Wells Fargo – $0.0049 average price improvement 
3. Scottrade – $0.0044 average price improvement  
Conclusion 
The difference between the best and worst execution are only a 
fraction of a second 

Since June 2005 
until further 
update 

17. The U.S. FINRA Best Execution Rules reads, inter alia: 
“​5310. Best Execution and Interpositioning (a)(1) In any transaction 
for or with a customer or a customer of another broker-dealer, a 
member and persons associated with a member shall use reasonable 
diligence to ascertain the best market for the subject security and 
buy or sell in such market so that the resultant price to the customer 
is as favorable as possible under prevailing market conditions. 
Among the factors that will be considered in determining whether a 
member has used "reasonable diligence" are: 
(A) the character of the market for the security (e.g., price, volatility, 
relative liquidity, and pressure on available communications); 
(B) the size and type of transaction; 
(C) the number of markets checked; 
(D) accessibility of the quotation; and 
(E) the terms and conditions of the order which result in the 
transaction, as communicated to the member and persons associated 
with the member. 
(2) In any transaction for or with a customer or a customer of 
another broker-dealer, no member or person associated with a 
member shall interject a third party between the member and the 
best market for the subject security in a manner inconsistent with 
paragraph (a)(1) of this Rule. 
(b) When a member cannot execute directly with a market but must  
employ a broker's broker or some other means in order to ensure an 
execution advantageous to the customer, the burden of showing the 
acceptable circumstances for doing so is on the member. 
(c) Failure to maintain or adequately staff an over-the-counter order 
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room or other department assigned to execute customers' orders 
cannot be considered justification for executing away from the best 
available market; nor can channeling orders through a third party 
as described above as reciprocation for service or business operate to 
relieve a member of its obligations under this Rule. 
(d) A member through which an order is channeled and that 
knowingly is a party to an arrangement whereby the initiating 
member has not fulfilled its obligations under this Rule, will also be 
deemed to have violated this Rule. 
(e) The obligations described in paragraphs (a) through (d) above 
exist not only where the member acts as agent for the account of its 
customer but also where transactions are executed as principal. 
Such obligations are distinct from the reasonableness of commission 
rates, markups or markdowns, which are governed by Rule 2121 and 
its Supplementary Material. 
.09 Regular and Rigorous Review of Execution Quality. 
(a) No member can transfer to another person its obligation to 
provide best execution to its customers' orders. A member that routes 
customer orders to other broker-dealers for execution on an 
automated, non-discretionary basis, as well as a member that 
internalizes customer order flow, must have procedures in place to 
ensure the member periodically conducts regular and rigorous 
reviews of the quality of the executions of its customers' orders if it 
does not conduct an order-by-order review. The review must be 
conducted on a security-by-security, type-of-order basis (e.g., limit 
order, market order, and market on open order). At a minimum, a 
member must conduct such reviews on a quarterly basis; however, 
members should consider, based on the firm's business, whether 
more frequent reviews are needed. 
(b) In conducting its regular and rigorous review, a member must 
determine whether any material differences in execution quality 
exist among the markets trading the security and, if so, modify the 
member's routing arrangements or justify why it is not modifying its 
routing arrangements. To assure that order flow is directed to 
markets providing the most beneficial terms for their customers' 
orders, the member must compare, among other things, the quality 
of the executions the member is obtaining via current order routing 
and execution arrangements (including the internalization of order 
flow) to the quality of the executions that the member could obtain 
from competing markets. In reviewing and comparing the execution 
quality of its current order routing and execution arrangements to 
the execution quality of other markets, a member should consider 
the following factors: 
(1) price improvement opportunities (i.e., the difference between the 
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execution price and the best quotes prevailing at the time the order is 
received by the market); 
(2) differences in price disimprovement (i.e., situations in which a 
customer receives a worse price at execution than the best quotes 
prevailing at the time the order is received by the market); 
(3) the likelihood of execution of limit orders; 
(4) the speed of execution; 
(5) the size of execution; 
(6) transaction costs; 
(7) customer needs and expectations; and 

(8) the existence of internalization or payment for order flow 
arrangements. 
(c) A member that routes its order flow to another member that 
has agreed to handle that order flow as agent for the customer 
(e.g., a clearing firm or other executing broker-dealer) can rely 
on that member's regular and rigorous review as long as the 
statistical results and rationale of the review are fully disclosed 
to the member and the member periodically reviews how the 
review is conducted, as well as the results of the review.”  

18. The duty imposed on UBS by the Statute Law of The Bahamas, the 
Securities Industry Regulation, 2012, (or SIR, 2012) is an obligation in 
respect of the regulated relationship of dealing in securities for the 
purposes of Section 72 “Reporting to clients - contract note”, which 
reads: ​“(I) Any registered firm that carries out any sale or purchase 
of securities on behalf of a client shall, within one business day after 
the sale or purchase was executed, make a contract note of the 
transaction.  

(2) Unless otherwise expressly directed by the client in 
writing, any registered firm that carries out any sale or 
purchase of securities on behalf of a client shall immediately 
after the sale or purchase was executed, transmit a contract 
note of the transaction to its client. 
(3) A contract note shall set out –  

(a) the quantity and description of the security;  
(b) the price at which the transaction was effected and 
the commission and any other fees charged on the 
transaction;  
(c) the settlement date of the transaction;  
(d) the name of the registered firm involved in the 
transaction;  
(e) whether the registered firm was acting as principal 
or agent;  

Since 2012 
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(f) the marketplace, if any, on which the transaction 
took place, or, if applicable, a statement that the 
transaction took place on more than one marketplace 
or over more than one day; and  
(g) any other information required by the 
Commission.” 

19​. The finance was secured against the real estate property of the 
Company valued at B$2,800,000 at the time of the transaction, as from 
the appraisal rapport NA 10680  prepared by HG Christie, Elbert 
C.thompson and Ryan A. Knowles ordered by UBS, Kevin  Price. 

20 August 2012 
 

20​. a loan for a period of five (5) years to the Plaintiffs for the main 
purpose of an investment business under the Investment Agreement, 
was signed.  
A part of which was a written offer of UBS called Commitment to 
Finance (or “Commitment to Finance”) containing a term that 50% of 
the loan amount would be available for exchange trading in U.S. 
Securities through UBS’, UBS AG and UBS Financial Services Inc’s 
trading facilities​. 

 23 August 2012 

21​. UBS gave a loan for five years to the Company for a total of 
USD$1,400,000 as part of arrangements in the investment business 
pursuant to the Investment Agreement. 

 
28 September 2012 

22. UBS confirmed that the execution speed of trading orders would be 
20 seconds or so, which amounted to UBS’ offer and this offer was 
accepted by the Plaintiffs when  Starostenko sent emails in 
Response 

15 February 2013 
timed 11:25 AM 

23. UBS sent email, which reads, inter alia: ​“Hi Irina, you can trade the 
security. Just let me or Marsha have your order whenever you are 
ready”​,​ when the​ cash balance standing to the credit of the Company 
in the investment account​ 32377 was reduced from USD$729,749 to 
below USD$700,000 

17 May 2013 
timed  11:06 AM 

24. The Company has sustained​ loss, USD$31,721 of interest paid by the 
Company on the loan amount of USD$729,749 held in the investment 
account 32377 by UBS as the additional security to the loan, debited 
to that investment account by UBS, made useless as a result of 
non-performance by UBS of contractual obligations under the 
Investment Agreement, and a delay in commencement of the 
investment business for a period of eight (8) months and (15) fifteen 
days in particular, not providing a time based “flat fee” at a rate of 

29 September 2012 
to 11 June 2013 
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0.4% of trading capital per three months and  which caused an 
inactivity on the Company’s investment account 

25. RECL was approved by the Central Bank,  a year later after its 
offering to the Plaintiffs, for the purposes of financing vacation home 
purchases but not for financing the Defendant’s securities activities 
with dwelling house as collateral 

21st June 2013 

26. UBS carried or purported to carry on the trust services pursuant to 
both ​the Investment Agreement and the Statute Law of The Bahamas​, 
the SIR, 2012 and the money on the investment account 32377 were 
held through UBS on trust for purposes of the investment business 

June 2013 to April 
2014  

27. UBS carried out or purported to carry out sales or purchases of 
securities on behalf of the Company pursuant to the Investment 
Agreement, on which, accordingly to the  Starostenko,  UBS failed ​to 
render substantial performance​ and the Plaintiffs sustained loss, as 
more particularly described in Claim No. 1 for breach of the 
Investment Agreement 

12 June 2013  
to 18 September 
2013  

28. Head of UBS’ Trading Desk, was Mr Kevin L Price, according to the 
U.S. FINRA BrokerCheck Report KEVIN LEE PRICE CRD# 
2159039 Report# 66539-83561, of Friday, September 04, 2015 

 

29. Irina Tsareva in connection with the above and below -referenced 
securities activities: 

1. sent to George Maillis 226 emails between 13th June and 18th 
September 2013; and received from George Maillis 142 emails 
between 14th June and 18th September 2013; 

2. sent to Jamaal Wright 133 emails between 24th June and 9th 
September 2013; and received from Jamaal Wright 49 emails 
between 19th July and 18th September 2013; 

3. sent to ​Lynette Martinborough​ 168 emails between 27th June 
and 16th September 2013 and received from ​Lynette 
Martinborough​ 51 emails between 23rd July and 17th 
September 2013;  

4. sent to ​Marsha Adderley​ 333 emails between 18th June and 
18th September 2013; and received from ​Marsha Adderley​ 112 
emails between 18th July to 18th September 2013 

13 June 2013 - 18 
September 
2013 

30​. The Company has sustained​ loss, USD $4,350 of the brokerage and 
transaction based fee at the rate of 1% per transaction paid by the 
Company and debited to the investment account 32377 by UBS  

14 June 2013 

31​. With a delay of eight (8) months and (15) fifteen days caused wholly 
by the fault of UBS, it was confirmed that UBS would provide the 

21 June 2013 
timed 12:16 PM 
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Plaintiffs with direct access to the trading desk, Direct Market Access 
(DMA), which amounted to UBS’ offer and this offer was accepted by 
the Plaintiffs when  Starostenko sent emails in response 

and on 26 June 
2013 timed 3:08 
PM 

 UBS ​demonstrated their inability to render substantial performance of 
the Investment Agreement and the intention no longer to be bound by 
it or to fulfil it only in a manner substantially inconsistent with its 
terms, and repeatedly admitted (verbally and in writing) their 
weakness in carrying​ out transactions of sale or purchase of securities 
evidenced orally and in writing, in particular, by email sent to 
Starostenko. 

16 July 2013 timed 
10:33 AM 
 

32​. UBS sent account  balance to the company by email 
1st August 2013 USD$672,771.01  
and 
4th September 2013 USD$702,465.96  
As a result, ​in August 2013, ​the Company earned a profit of 
USD$30​,694.95  

1 August 2013 
timed 11:59 AM 
and 
4th September 
2013 timed to 5:31 
PM)  

33​. the Company sent by email timed at 2:00 PM a trading order, and the 
Defendant failed to obtain the best possible result on behalf of the 
Company, having received for execution the trading order 19 minutes 
after it was sent and executed the trading order at a substantially 
different price from the quoted offer, as a result, loss of profit was 
incurred by the Company 

2 August 2013 

34. the Company sent by email timed at 12:41 PM a trading order, and the 
Defendant failed to obtain the best possible result on behalf of the 
Company, having received for execution the trading order 12 minutes 
after it was sent and executed the trade at a substantially different price 
from the price set in the trading order, as a result, loss of profit was 
incurred by the Company 

6 August 2013 

35. the Company sent by email timed at 10:25 AM a trading order, and the 
Defendant failed to obtain the best possible result on behalf of the 
Company, having received for execution trading order 2 minutes after 
it was sent and executed the trade at a substantially different price 
from the price set in the trading order, as a result, loss of profit was 
incurred by the Company 

9 August 2013 

36. t​he Company had made net profit per month of USD$30,694 in  
 

1-30 August 2013 
 

37. UBS, director Mr Kevin Price, sent ​an internal email of UBS  
“2) stop losses are only valid when the market is open 9:30 - 4p”.  

19 August 2013 
timed 4:52 PM 
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38.  Starostenko complained to Mr George Maillis both orally and in 
writing by email sent to UBS, which read, inter alia: ​“Good morning 
George, please all communications when the market is close. Also 
would love to see you as client advisor and not obstacle maker, as 
you are doing since May 2013. I have feeling that all your energy 
now is busy to cancel flat fee - reason? If it is to hard for you we are 
absolutely fine to not have you in execution team” 

19 August 2013 

39.  Starostenko complained further to Mr George Maillis, which read, 
inter alia: ​“​Why you keep intimidate me? Just adjust stop loss, 
please. It's disturbing for everybody. As professional traders we have 
rights to the flat fees. As client advisor you knew from the first 
meeting - we are not long term investors and promise us Electronic 
access "e' in programma", year ago ,..... Emails are long because 
you do not understand my emails so I am trying to explain it all to 
you. Please, my time is busy and have to be dedicated to other things. 
You are there to help us. And truly hope you can start to do so. Will 
follow with replay on your about DMA.” ​and ​“I can not understand 
why you keep make our work so difficult, full of obstacles. If really 
there is good will from your side why don’t we all tomorrow NY UBS 
and asking there technicians how really it function.” ​[grammar from 
the email]  

22 August 2013 

40.  Starostenko filed a formal complaint with UBS by email which reads: 
“Dear Marsha, this is really to much. Could you help, please. Please, 
explain me our rights. Is It possible legally, technically to not have 
more G.M. In our relationships with the bank? We had no problem 
till August 12. And our trades was less then 10 per week. You said, 
and It seems to me as well, everything was fine. Now, George made 
wrong stop loss execution and instead to ask us sorry and to put 
amount back, intimidates me with all possible tools.  

22 August 2013  

41. UBS mail sent to  Starostenko, which reads: ​“Irina, I suggest you call 
me before things get much more complicated for you. 4243024 
George” 

20 August 2013 
timed 15:56 

42. UBS in relation to  Starostenko were recognized by UBS, as evidenced 
by email sent to  Starostenko    which reads: ​“IT ALL STARTS with A 
DREAM...ops meant NIGHTMARE !! Marsha Adderley Executive 
Director” 

20 August 2013 
timed 3:21 PM 

43. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 

 21 August 2013 
timed 11:18 AM 
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in the trading order, as a result, loss of profit was incurred by the 
Company 

44. UBS email sent to  Starostenko, which reads, inter alia:​ ​“Irina, This 
e-mail is to advise you that if you continue to send long, 
unintelligible e-maiis such as the below, I will reccommend that your 
e-mail order privilidges be revoked and your fees adjusted 
sufficiently to amply reflect the time you require us to spend 
servicing you as a client. Unfortunately, the entire business 
relationship has to be reviewed, including the mortgage.”​ ​[grammar 
from the email]  

22 August 2013 
timed 4:04 pm 

45. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

26 August 2013 
timed 9:29 AM 

46.  Starostenko made a profit of USD$30,694, as evidenced by the 
relevant reports sent by email timed at 11:59 AM on 1 August 2013 
and email timed at 5:31 PM on 4 September 2013 

1 August 2013 
timed 11:59 AM to 
4 September 2013 
timed 5:31 PM 

47. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the first Plaintiff, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

9 September 2013 
timed 10:22 AM  

48. UBS only partially compensated the Company for loss of profits 
sustained due to UBS’ faults in the investment business by way of two 
(2) compensation payments for a total of USD$3,110​, as evidenced by 
the relevant reports sent to  Starostenko by email 

4 September 2013 
timed  5:31 PM  
 

49​. the Company transmitted by phone a trading order, timed at 10:12 
AM, and the Defendant failed to obtain the best possible result on 
behalf of the Company, having executed the trade at a substantially 
different price from the price set in the trading order, as a result, loss 
of profit was incurred by the Company 

10 September 2013 

50. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

11 September 2013 
timed 10:59 AM 
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51. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

11 September 2013 
timed 12:35 PM 

52.  the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

11 September 2013 
timed 2:05 PM 

53. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from price set in 
the trading order, as a result, loss of profit was incurred by the 
Company 

11 September 2013 
timed 2:26 PM 

54​. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

12 September 2013 
timed 10:40 AM 

55. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

13 September 2013 
timed 10:52 AM 

56. the Company sent by email trading order, and the Defendant failed to 
obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, a loss of profit was incurred by the 
Company 

13 September 2013 
timed 11:36 AM  

57. the  Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

13 September 2013 
timed 12:00 PM 

58. the Company sent by email a trading order, and Defendant failed to 
obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 

13 September 2013 
timed 12:52 PM 
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in the trading order, as a result, a loss of profit was incurred by the 
Company  

59. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

13 September 2013 
timed 1:51 PM  

60. the Company transmitted by phone a trading order, and the Defendant 
failed to obtain the best possible result on behalf of the Company, 
having transmitted the trading order for execution 10 minutes after its 
receipt and executed the trading order at a substantially different price 
from the quoted bid, as a result, loss of profit was incurred by the 
Company 

13 September 2013 
timed 2:05 PM 

61. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company  

16 September 2013 
timed at 10:00 AM 

62. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

16 September 2013 
timed 10:49 AM 

63. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

16 September 2013 
timed 12:28 PM 

64. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

16 September 2013 
timed 1:28 PM 

65. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

17 September 2013 
timed 9:47 AM  
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66. the Company sent by email a trading order, and the Defendant failed 
to obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from the price set 
in the trading order, as a result, loss of profit was incurred by the 
Company 

17 September 2013 
timed 10:10 AM 

67. the Company sent by email trading order, and the Defendant failed to 
obtain the best possible result on behalf of the Company, having 
executed the trade at a substantially different price from price set in 
the trading order, as a result, loss of profit was incurred by the 
Company 

17 September 2013 
timed 10:17 AM  

68. the Company transmitted by phone a trading order, and the Defendant 
failed to obtain the best possible result on behalf of the Company, 
having executed the trading order at a substantially different price 
from the quoted bid, as a result, loss of profit was incurred by the 
Company 

18  September 2013  
timed 1:58 PM 

69. The repudiatory breach of UBS went to the root of the Investment 
Agreement by depriving the Plaintiffs of virtually the whole benefit of 
it because the Company’s investment account 32377 was the most 
important thing to the Investment Agreement. 
Due to the facts that UBS held the money of the Company on 
investment account 32377 for carrying out transactions of sale or 
purchase of securities and that it was impossible to carry out the sale 
and purchase of securities with this money elsewhere, the Plaintiffs 
were not able to replace the Investment Agreement that they had with 
UBS and they were put in an impossible position to take any step to 
mitigate the loss 

18 September 2013 

70. By reason of the matters stated, on the basis of the ​records of trades ​set 
out as aforesaid, the Company suffered actual loss of profits in the 
total sum of USD$137,977, which is the actual net profit which the 
Company lost due to the erosion of prices due to the faults of UBS 
either in executing trading orders or receiving and transmitting trading 
orders for execution, thereby breaching the conditions of the 
Investment Agreement during the period of trades 

 from 2 August 
2013 to 18 
September 2013​. 
 

71. the Company demanded full compensation for the loss of profits in the 
reduced amount of USD$125,000 . 
If UBS would have compensated the Company in full for the loss of 
profits sustained until 18 September 2013 in the amount of 
USD$125,000 or about, the Company was entitled to claim, the 
amount of the balance standing to the Company’s credit in the 
investment account would have been ​at least USD$722,820 or about 

18 September 2013 
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72. UBS in breach of its own terms and Conditions​ contained in document 
constituting the Investment Agreement, namely, the “Depreciation in 
the value of your portfolio” Section of the “Margin Call - Close Out 
Process” Clause of the Terms and Conditions, UBS issued “halt of 
trading” in effect on the investment account 32377, with a balance of 
USD$589,362, and, acting unlawfully, required the Company to 
provide money to bring the additional security in cash up to a sum of 
USD$700,000 (margin call); actions and conduct that amounted to 
injury by independently unlawful means  

19 September 2013 

73.  Starostenko ​loss ​of congenial self-employment  from September 
2013 to the present  

74. the Company has sustained​ loss, USD$2,812 of the brokerage and 
time based “flat fee” at a rate of 0.4% of trading capital per three 
months for the period of aid by the Company and debited to the 
investment account 32377 by UBS, while UBS issued “halt of trading” 
to that investment account since 19 September 2013 

October through 
December 2013  

75. the Company has sustained loss, which was wasted expenditure made 
useless as a result of repudiatory breach by UBS of its contractual  
obligations under the Investment Agreement, which caused a forced  
inactivity on the Company’s investment account for a period of eight 
 (4) months and (22) twenty days, having paid an excessive amount of  
USD$16,000 

19 September 2013 
to  11 April 2014 

76. the Company sent by email timed a trading order, and the Defendant 
failed to execute the trading order and to carry out the trade on behalf 
of the Company, as a result, the loss of profit of USD$30,000 or so 
was incurred by the Company 

25September 2013 

timed 12:55 PM  

77. the Company sent by email a trading order, and the Defendant failed 
to execute the trading order and to carry out the trade on behalf of the 
Company, as a result, the loss of profit of USD$19,520 or so was 
incurred by the Company 

9 October 2013 
timed 10:59 AM  

78.  the Company sent by email, a trading order, and the Defendant failed 
to execute the trading orders and to carry out the trade on behalf of the 
Company, as a result, a loss of profit of USD$10,000 or so was 
incurred by the Company 

10 October 2013 
timed 10:02 AM 

79. The Company loss of profits in the amount of USD$59,520, the actual 
net profit which the Company lost due to the trades not executed by 
UBS during this  period  

from 19 September 
to 10 October 2013  
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80. The further lost profits were as follows: 
1.1. the time during which performance was due is three (3) 

years, eleven (11) months or forty seven (47) months 
and eighteen (18) days; 

1.2. actual net profit per month in August 2013 was 
USD$30,694;  

1.3. actual net profit per month in September 2013 would 
have been USD$27,339;  

1.4. actual net profit per month in October 2013 that would 
have been USD$59,520;  

1.5. average actual net profit for three months was 
USD$39,184; and  

1.6. average actual net profit computed by forty seven 
months (47) months and eighteen (18) day gives the 
further lost profits in the sum of USD$1,861,240. 

from August to 
October 2013 
up to 28 
September 
2017 

81.  Starostenko ​met with UBS’ officers or agents, including Mr Maillis, 
Mr Paoletto, Mr Jenny and others and requested request UBS for 
substantial performance of the Investment Agreement  

8 October 2013 

83. the Company by e-mail sent to UBS filed a complaint with UBS 
containing the following: 

1.1. an allegation of breach of the Investment Agreement;  
1.2. a statement of loss of profits;  
1.3. Proposals: 

1.3.1. to restructure the securities business;  

1.3.2. pay in advance the amount of interest for the 
full term of the loan, i.e. upon 28 September 
2017 from money in the sum of USD$589,362 
or about standing to the Company’s credit in the 
investment account 32377  

1.3.3. to fulfill the UBS’ intention to start the 
operation with online trading accounts in the 
near future on a UBS AG’s electronic trading 
platform to ensure instant executions of  trading 
orders;  

UBS failed to effect such payment 

9 October 2013 

timed 11:35 and 

11:41 AM 

84. UBS had acknowledged the complaint by email sent to the Company 
and the letter 

10 October 2013 
timed 16:16 and 
12 November 2013 

85.  Starostenko filed by email a complaint with UBS AG, and the latter, 
being a legal entity which holding 99.999975% of the issued shares in 

20 December 2013 
timed  9:54 AM. 
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UBS 

86. UBS AG, being a legal entity, which legally appointed UBS to act on 
its behalf, confirmed their involvement in the principal-agent 
relationship with UBS as principal by two emails sent to the Company 

20 December 2013 
timed 12:40 and 
10 January 2014 
timed 14:07 

87. UBS held internal meeting, where in Memorandum from George 
Maillis, an employee of the Defendant, reads: “​Compliant/response:  

Failure of CA, and  BS to deliver on “promise” of fast 
execution 

         … ​Where there was a true CA error or delay, the client received 
a deoris      restitution (2 cases) with adjusted pricing​ …” 

13th January 2014 

88.  Starostenko filed the formal request for delivery of the broker’s 
contract notes, by email sent to UBS  

30 January 2014 
timed at 9:50 AM 

89. UBS acknowledged the request by email sent by Mr Fabian Jenny of 
UBS to  Starostenko which reads: ​“Good Morning Irina, thank you 
for the reminder. We will be in touch with you shortly. best regards 
Fabian” 

30 January 2014 
timed at 10:30 AM 

90. UBS failed to deliver to ​ Starostenko contract notes of the trades 
executed by UBS and recorded through the NYSE - the NYSE’s 
Member broker’s (or DMM’s), that represent a benefit of the reporting 
service under the Investment Agreement and is statutory duty of UBS. 
UBS handed to  Starostenko the so called “trade advices” which 
purported to be information on the trades executed or purportedly 
executed at the NYSE on behalf of the Company during the period 
from 12 June to 18 September 2013, which were actually: 

1.1. not brokers’ contract notes; 
1.2. not legal documents attesting the legality of the 

transactions  

2013 up to this day 

91.  Starostenko were forced to make arrangements for the education of 
their children, all homeschooled, switching from fee-paying 
web-based school for free of charge educational solutions and adopt 
other restrictions, combined with the inability to travel negatively and 
substantially affected the wellbeing of said children from September 
2013 until the present; and more 
- Starostenko's experience of the aforesaid loss was aggravated by the 
fact that two of their children having received offers on admission to 
the John Cabot University of Rome and King’s College of London 
were unable to start their studies in 2017, because of financial 

2013 up to this day 
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starvation created by UBS conspiring against and prosecuting 
maliciously the Plaintiffs 

92. UBS wrote to  Starostenko that they “proceed towards exploring 
possible resolutions” and confirmed a meeting with  Starostenko on 12 
March 2014 to review the position 

February 2014 

93. UBS declared, without reasonable and probable cause, the loan in 
“default” and demanded repayment of the whole outstanding balance 
along with “breakage penalty” of USD$140,000 or vacate up 
possession of the property 

28 February 2014 

94.  Starostenko sent the letter to UBS,  pointed to UBS for its wrongs, as 
well as an error regarding the use of the terms contained in the 
“Minimum invested assets under management” and the “Purpose” 
clauses of the Commitment to Finance that were invalid and not 
binding on the parties.  
By this letter,  Starostenko confirmed the fact that the Company 
constantly sought to annul the aforesaid terms and that they were 
excluded, invalid and not binding on the parties, also because UBS 
agreed to a new term regarding balances in the investment account 
32377 in the amounts USD$500,000 to USD$700,000 evidenced e.g. 
by email sent to  Starostenko on 17 May 2013 timed at 11:06 AM, 
which reads, inter alia: ​“Hi Irina, you can trade the security. Just let 
me or Marsha have your order whenever you are ready”​,​ when the 
cash balance standing to the credit of the Company in the investment 
account​ 32377 was reduced from USD$729,749 to below 
USD$700,000.  
Further, the aforesaid letter contains a Manifest of Errors regarding so 
called “Breakage penalty” in the amount of USD$140,000, 
erroneously calculated by UBS which, in fact, equals to USD$171 

5 March 2014 

95. UBS announced in the Nassau Guardian and the Tribune that they 
“winding down the banking side of its operations over the next year” 
making itself: 

1.1. no longer a going concern; and  
1.2. not available to be part of the investment business 

under the Investment Agreement, which was the root of 
the relationship between the parties 

7 March 2014 

96. Meeting with the management of UBS: 
- UBS declared its intention to seek orders for the sale, 

possession or foreclosure of the property, which was and still is 
a dwelling house let under a tenancy since 2008 

10 March 2014 
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-  Starostenko, orally, requested UBS to provide the broker’s 
contract notes, and Mr Fabian Jenny, to whom the request was 
redirected by CEO Mr Beat Paoletto, said that he had not 
received an email with the formal request and promised to 
provide the broker’s contract notes as soon as all the necessary 
data were received by UBS 

97. UBS: 
1.1. entitled itself to the right of set-off which did not exist 

in law, under statute or in the Investment Agreement; 
1.2. having no right either under common law or statute or 

agreement, debited the Company’s investment account 
with the sum of USD$526,323.49 ​standing to its credit, 
which was under statute and agreement a trust property 
held by UBS on trust; and  

1.3. made a usurpation of that money of the Company under 
the Investment Agreement, Statute Laws of the 
Bahamas and in common law ​three (3) years and five 
(5) months before expiration of the term of the 
Investment Agreement 

11 April 2014 

98. UBS instituted a court proceedings against the Plaintiffs 
No. 01620 UBS (Bahamas) Ltd (In Voluntary Liquidation) (or UBS) 
sought ​possession of a residential property at Lyford Cay belonging to 
Junkanoo Estates Ltd (or Company) ​and tenanted by  Starostenko 
since 2008, claiming that a default on a loan given for purposes of an 
investment business and secured by the  property, was caused by the 
Company’s “failure”: 
- firstly, to keep at UBS a sum under management equal to 50% of the 
loan amount, subject to the Investment Agreement between the parties 
- secondly, to pay periodical interest under an agreement with UBS 
contained in a Commitment to Finance dated 23 August 2012 (or 
Commitment to Finance), which in fact was paid by UBS itself 
debiting to the Company’s investment account 32377 
 - - the interest was not paid since 11 April 2014, when UBS made a 
wrongful usurpation of that money of the Company  the sum of 
USD$526,323.49 the under the Investment Agreement, Statute Laws 
of the Bahamas and in common law ​three (3) years and five (5) 
months before expiration of the term of the Investment Agreement. 

3 October 2014 

99. There was fraud on the part of Counsel for UBS through concealments 
during the hearing held before Evans J on 23 March 2015 in that 
he concealed from the Court the fact that UBS,, or four (4) days 

19 March 2015 
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before the hearing, resolved by resolution passed by the member, 
UBS AG, holding 99.999975% of its issued shares, that UBS be 
wound up voluntarily commencing 1 April 2015.  

100. During an oral hearing a judgment was obtained and an unless order 
was made for the debt claimed and for the possession of a 
dwelling-house let under a tenancy since 2008 in the tenants’, 
Starostenko, absence who, with good reason, were unable to attend the 
hearing, while no real attempt was made to present the Plaintiffs' (then 
Defendants) case at this hearing and the points of their defence were 
never tested.​"(1) It is adjudged that the Plaintiff [UBS] to recover 
against the defendants ​[Appellants] ​the sum of USD $920,164.87… 
(2) Upon the Defendants [Appellants] paying to the Plaintiff 
[Respondent] ​the money hereby adjudged… (3) Unless the 
Defendants [Appellants], within 21 days of the date hereof pay to the 
Plaintiff [UBS] the sum of USD $920,164.87 due and owing as of 
5th December, 2014, together with interest thereon at rate of USD 
$129.82 per day from that date until payment, the Defendants 
[Appellants] ​must (1) deliver up vacant possession of the Property to 
the Plaintiff​ [Respondent] ..." ​(Emphasis added) 
 
During the same hearing also, the ​Counsel for UBS : 

- concealed from the Court the fact that UBS,, or four (4) days 
before the hearing, resolved by resolution passed by the 
member 

- represented withholding of wrongly calculated so called 
“Breakage penalty” was fraudulently stated by Counsel for 
UBS as a set-off 

23 March 2015 

101. The possession order was served on the property belonging to the 
Company, which is a dwelling house let under tenancy of  Starostenko 
since 2008, at 6:30 AM on Saturday by a process server engaged by 
UBS to use the service for the purposes of intimidating and terrorising 
not only those who were supposed to be obedient to that order but all 
the household, including six (6) than minor children and an elderly 
woman, proved that this and other wrongful acts committed either 
intentionally or negligently by UBS in trespass, provided that UBS 
was not carried and thrown onto the tenants’ land​, failing to take 
reasonable care, caused that elderly woman harm and her sudden and 
unexpected death 

18 April 2015  

6:30 AM on the 

Saturday 

102. The Plaintiffs (the then Defendants) filed their application to set aside 
order of Evans J and, on 20 April 2015 

9 April 2015 

103. The electricity in the property, the dwelling house with six minor and April 2015 
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one elder, was turned off due to unpaid bills 

104. During an oral hearing held before Evans J, the set aside application 
was dismissed on the ground that the Supreme Court was ​functus 

8 May 2015 

105. UBS maliciously and without reasonable or probable cause issued a 
Writ of possession directed to the enforcement officer Mr Jack Davis, 
the Deputy Provost Marshal, commanding him to take possession of 
real estate property of the Company 

17 February 2016 

106. The Property, by which a loan of USD$1,400,000 was secured, 
revalued at the Fair Market Value of B$3,355,000  

29 April 2016 

107. The matter was heard in the Court of Appeal an​d, ​they dismissed the 
applications of the Defendants on the grounds that the matter had been 
dealt with and the Court of Appeal was ​functus​. 
Counsel for UBS acting maliciously ​threatened an invasion against 
their home and eviction against them for the purpose of securing entry 
into premises for UBS, saying things like: ​”As soon as I reach my 
office I will send you the Provost Marshal” 

6 June 2016 

108. -The Plaintiffs (then Defendants) had applied for special leave to 
appeal to Her Majesty in Council from the decisions of the Court of 
Appeal of the Bahamas 

8 June 2016 

109. an oral hearing was held before the Judicial Committee of the Privy 
Council (or Board) and a formal judgment was given in open court. 
the Board gave their judgment pronounced by Lord Sumption 

24 February 2017 
 
3 April 2017 

110. Real Time Prices  
 ​Number   Company   Ticker   Sale Price, Sep 2012  Proceeds, Sep’12  
10,000     Tesla, Inc.     TSLA      USD$345.00           USD$3,450,000  
15,000     Facebook, Inc.   FB      USD$167.00           USD$2,505,000 
Proceeds of the sale of the Share Portfolio in 2017      USD$5,955,000 

27 September 2017 

 

111. Starostenko​ were frightened by the presence of Mr ​Jack Davis ​on 
chambers premises, at all time during the oral proceedings held 
before Evans J, and ​when I​ spoke to Mr ​Jack Davis and said about 
such a state of mind after this hearing, he ​did not deny that they 
would have felt scared by his presence 

24 October 2017 

112. The Property, by which a loan of USD$1,400,000 was secured, 
revalued at the Fair Market Value of $3,684,000 

26 December 2017 

113. A bailiff wrongfully instructed by UBS to conduct certain acts against 
the ​ Starostenko ​forcibly entered the property to execute a writ of 

27th February 
2018 
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possession and forcibly removed the ​ Starostenko ​with their six 
children from the property in acts of an unlawful execution and 
unlawful violation of their rights caused by an unjustifiable intrusion. 

114. Books, sport and leisure equipment, golf carts, furnishings, furniture 
and other household effects, personal chattels purchased by the  
Starostenko​, having been entitled to possession of the same, and other 
items which were in custody of the ​ Starostenko​, which all were kept 
by the ​ Starostenko ​in the property (hereinafter collectively referred to 
as the “chattels” 

27th February 
2018  

115. Thereafter that unlawful execution, UBS without any authority from 
the Plaintiffs or any authority to dispose of the chattels, imposed 
conditions precedent for collection by the Plaintiffs of their personal 
belongings and that of their children, and the conditions were 
upsetting and unacceptable and anyone could find them all 'absolutely 
vile' for reasons of the non-existence of any valid enduring power to 
do so and malice or spite on the part of agents of UBS acting in 
conspiracy to harm the Plaintiffs together with their children, and the 
conditions were rejected by the Plaintiffs, and therefore the conditions 
were void. 
There was no any delivery over of possession, either actual or 
constructive, of the chattels by the Plaintiffs to anybody for any 
purpose, and there is no any contract, express or implied, with 
anybody either for removal from the property or storage of the chattels 

March 2018 

116. Since eviction, a partnership of attorneys, the firm, who is very active 
in conveyancing transactions in Lyford Cay, one of the partners in 
which is Mr. John Delaney, who is ex-Attorney General of the 
Commonwealth of The Bahamas, and, since 1st April 2015, is a Joint 
voluntary liquidator of UBS residing in a house  in Lyford Cay known 
as Villa Nequa at Royal Palm Way, is in charge of the Property  

from 27 th April 
2018 to the date 

117. The chattels were wrongfully removed from the property and since 
then are wrongfully detained from the ​ Starostenko​, remains in control 
of Moving U Places or Mrs. Knowles or Mr. Knowles, the moving 
company hired by UBS and receiving instruction from it 

On or about the 5th 
May 2018 to this 
date 

118.  Starostenko ​removed their books and some items of furnishings and 
furniture from the warehouse of Moving U Places 
But has no access to the remaining part of the chattels 

May 2018 and 
August 2018 

119.  Starostenko's experience of the aforesaid loss was aggravated by the 
facts  

September- 
January 201 
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- that their oldest son, Herman Starostenko,  was accepted by the 
John cabot University for one semester, as part of University's 
charity-courtesy but because of their inability to pay further, he 
was dismissed from the said University from January 2019 

- Hermann also was slipping on the street for 20 days in 
September 2019, when he arrived in Rome for study because 
of  Starostenko inability to sustain him and entire  summer job 
earned salary were used to purchase his air ticket. Hermna’s 
health had been damaged and more assessments will follow. 

120. Mr. Gawaine J. Ward, a manager of the Enforcement Department of 
the  Securities Commission sent to the Plaintiffs an 
email from an email address which reads 
“​gward@scb.gov.bs​” with the answer to their query 
regarding, inter alia, the registrations of individuals 
employed by the Defendant, which reads, inter alia: 

“Kindly note, further to your query below, that our files, per the filed 
Annual Declaration for 2013, indicate the 
individuals who were registered in 2013 as the 
CEO and Compliance Office, were Mr. Beat 
Paoletto and Ms. Cherise Cox-Nottage, 
respectively.”” 

1st November 2018  
timed  13:07 

121. On 20th November 2018, UBS by an email timed to 16:34, the 
Defendant sent to the Plaintiffs copies of disclosed documents, 
including “UBS (Bahamas) Ltd Security Trail Contracts” dated 13th 
June to 23rd August 2018 purported to be Contract Notes or a material 
proof of funds requested in the First Notice. 

20 November 2018  
Timed 16:34 

122. On 13th December 2018, UBS filed an Affidavit of Renate Raeber 
(“Raeber Affidavit”) disclosing material facts. 

 

123. On the face of facts in the Raeber Affidavit, the following individuals            
were licenced as Principals by the Securities Commission Commission         
of The Bahamas and the relevant Licences read: 
“Pursuant to Regulation 30 of the Securities Industry Regulations,         
2000 Kevin Lee Price is hereby licensed as a PRINCIPAL with UBS            
(Bahamas) Ltd. ...” ​Issued 29th June 2005”; 
“Pursuant to Regulations 30 and 31 of the Securities Industry          
Regulations, 2000 Thibaud Halewyck is hereby licensed as a         
PRINCIPAL with UBS (Bahamas) Ltd. ...”​ Issued 23rd June 2010”;  
“Pursuant to Regulations 30 and 31 of the Securities Industry          
Regulations, 2000 George Pericles Maillis is hereby licensed as a          
PRINCIPAL with UBS (Bahamas) Ltd. ...” ​Issued 27th November         
2007”;  
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“Pursuant to Regulations 30 and 31 of the Securities Industry          
Regulations, 2000 Fabian Felix Jenny is hereby licensed as a          
PRINCIPAL with UBS (Bahamas) Ltd. ...” ​Issued 5th July 2010”; 
“Pursuant to Regulation 30 of the Securities Industry Regulations,         
2000 Marcia Vinzanna Adderley is hereby licensed as a PRINCIPAL          
with UBS (Bahamas) Ltd. ...” ​Issued 29th June 2005” 

124. In the financial services sector of The Bahamas the position of           
Compliance Officer requires specific authorisation from the regulator.        
It means that such persons are personally responsible for any          
regulatory sanctions if they do not perform their role to the appropriate            
standards. 
Regulation 22(a) of the Securities Industry Regulations, 2000        
(repealed) provided for the Compliance Function of an individual         
licences as a Principal and reads inter alia:  
“​22.​ A broker-dealer shall — 

(a) designate ​an officer as the compliance director of the         
broker-dealer who shall be ​licensed as a principal and such          
principal shall have the authority and responsibility for the         
supervision of the broker-dealer’s securities business which       
requirement shall not be delegated to any nominee;” 

 

125. Only ​two (2) individuals out of four (4) individuals who, on behalf of 
UBS, dealt with the Plaintiffs in securities, Marcia Vinzanna Adderley 
and George Pericles Maillis, were licensed by the Securities 
Commission of The Bahamas (the “Commission”) as Principals 
pursuant to Regulations 30 and 31 of the Securities Industry 
regulations, 2000 (SIR 2000), which never allowed them to legally 
perform any securities-related functions; further 
Marcia Vinzanna Adderley and George Pericles Maillis have never         
been registered by the Commission as Brokers or Stockbrokers under          
the Securities Industry Act, 1999 (SIA 1999) or as Trading          
Representatives under the Securities Industry Act, 2011 (SIA 2011)         
before or in 2013; and two (2) other individuals, ​Lynette          
Martinborough and ​Jamaal Wright​, have never been registered by the          
Commission in any capacity in relation to any securities business          
before or in 2013 

 

126. UBS ​breached the statutory duty provided by Regulations 71 and 
74(1)(2) of the Securities Industry Regulations, 2012 (SIR 2012) to 
supervise Marcia Vinzanna Adderley, George Pericles Maillis, ​Lynette 
Martinborough​ and ​Jamaal Wright​; establish, maintain and apply a 
system of controls and supervision sufficient to provide reasonable 
assurance that Marcia Vinzanna Adderley, George Pericles Maillis, 
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Lynette Martinborough​ and ​Jamaal Wright​ comply with securities 
laws of The Bahamas 

127. There is no proof that four (4) individuals, Marcia Vinzanna Adderley,           
George Pericles Maillis, ​Lynette Martinborough and ​Jamaal Wright​,        
trough actions of which the Defendant, from 13th June to 18th           
September 2013, provided to the Plaintiffs cross-border brokerage        
services or made the arrangements for or with a view to transactions            
relating to securities, including but not limited to trading order routing,           
post-trade processing and reporting, in a securities business, and who          
acted as Trading Representatives in respect of that business, had the           
education, examination papers or other proof of exams approved by          
overseas authorities recognized by the Commission, assessing their        
competency to perform functions similar to those of a Trading          
Representative, or securities-related experience necessary to meet ​the        
appropriate standard of care and diligence customary in securities         
business within the meaning of "Distribution of Transnational Advices         
and other Mailing” clause of the Defendant’s Terms and Conditions 

 

128. “Unit 5 What is the Role of Compliance Function?” of Course Manual            
International Compliance Training (ICT) Wilmington Risk &       
Compliance, the largest and longest established provider of        
professional qualifications in anti money laundering, governance, risk        
and compliance and financial crime prevention awarded by the         
International Compliance Association in collaboration with The       
Bahamas Association of Compliance Officers, administered by The        
Bahamas Institute of Financial Services and listed by the Securities          
Commission of The Bahamas in the List of Recognised Examinations          
for Individuals to perform Registrable Activities Pursuant to the         
Securities Industry Act, 2011 (the “Unit 5 of ICT”). 
The purpose of the Unit, among other things, is to (1) discuss the key              
internal and external relationships, and why they are so critical to the            
regulated business; (2) explain what is meant by consumer conduct          
and market conduct; and (3) review the role of the Compliance Officer            
today, and the skills a compliance professional needs in order to be            
successful in the compliance role. 
The Unit 5 of ICT reads in ​Introduction​ Section: 
“The role of the Compliance function (or the Compliance department,          
or compliance team: these terms are all also used) is very wide,            
because it has to mirror all the different business activities in which            
the firm is engaged. Its more traditional role as a technical function            
has evolved so that today its responsibilities include providing advice,          
expertise and support to all business areas, alongside monitoring and          
reporting, and being the Point of contact with the regulators. In this            
unit we will look at the various aspects of the role in some detail.” 
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Sub-section ​3.1.2 Identifying compliance risks of the Unit 5 of ICT           
reads, among other things: 
“3.1.2 Quantifying risk is a difficult and time-consuming exercise.         
Often individuals have different attitudes to risk and therefore it can           
be difficult to agree on a consistent approach. While risk-modelling          
systems can take some of the subjectivity out of the exercise, in the             
area of operational risk in particular (which is the category into which            
a number of compliance risks fall) it can be difficult to accurately            
assess or measure the potential loss. In many cases, the answer as to             
whether or not the firm is prepared to accept the loss is ‘it depends’ ~               
for example on the level of risk to which the firm is exposed. It is               
therefore crucial to determine the firm’s risk appetite, that is, the level            
of risk it is prepared to accept. 
A possible outcome could be acceptance of the risk; for example,           
because the impact of any loss would be small; it is unlikely to             
happen; or it is inherent in running the business. Alternatively, the           
outcome could be the implementation of controls for the risk.” 
Sub-section ​3.1.3 Self-assessment of the Unit 5 of ICT reads, among           
other things: 
“3.1.3 Self-assessment can be conducted in various ways, such as a           
review of risk logs, completion of questionnaires and participation in          
interviews and workshops involving business line managers and the         
Compliance function. In these exercises, regulatory obligations and        
possible reasons for failure to adhere to them are discussed. Work           
processes should also be discussed and managers should identify weak          
or ineffective compliance controls or those that are or can be easily            
circumvented. 
This form of dialogue is essential. Compliance staff are not usually as            
familiar with work processes and the interface between service         
provision and compliance controls as the individuals who work with          
them on a daily basis. The key to a successful self-assessment exercise,            
therefore, is the engaged involvement of business units.” 
Section ​5. Conduct of business compliance of the Unit 5 of ICT            
reads, among other things: 
“5. For the purposes of this section, we will assume the following are             
the common core international objectives of regulation; 

- protecting investors 
- maintaining confidence in the financial system 
- preserving market stability. 

The first of these is a consumer conduct objective, whereas the second            
and third are part of the market conduct agenda. 
5.1 Consumer conduct 
The consumer conduct agenda refers to how a firm or an organisation            
interacts with its customers. Expressed differently, the question asked         
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is ‘how does the firm behave in its dealings with all its customers’?             
The current consumer conduct agenda can be seen as the natural           
progression of the increased focus on ensuring that customers are          
treated fairly. 
As we have already discussed in Unit 1, section 3.1, protecting           
consumers is perhaps the most fundamental aim of regulation. This in           
itself contributes to the achievement of the other objectives,         
maintaining market confidence and market stability. Whether a        
customer is depositing wages in a bank account or investing billions of            
pension fund assets with a fund manager, they both have broadly           
similar concerns. 

- Is the provider secure so that customers can access         
their money when they need it?  

- Can the provider be trusted to look after their         
investments so that they will get back the sums invested          
(and any return due on them)?  

- If something goes wrong, for example the provider goes         
out of business, will their investment be protected?        
Would they be eligible for compensation? 

Protection designed to satisfy these concerns is achieved in a number           
of ways. Generally, only authorised firms can offer financial services.          
Before being permitted to offer financial services, firms must meet and           
maintain certain requirements, called threshold conditions, which       
include the ‘fit and proper’ requirement for senior management. 
Regulators set conduct of business rules designed to provide         
customers with all the information they need, both pre-and post-sale.          
These disclosure requirements are at the very heart of consumer          
conduct requirements as customers must either be able to rely upon           
any advice received from an authorised firm, or be given sufficient           
information to be able to make a fully informed decision themselves.           
Failures in disclosure have been the underlying cause of many of the            
mis-selling scandals. 
Given the very diverse nature of the customer base, it is usual to             
weight the Protection in favour of those who are least experienced,           
such as individual customers dealing on their own account, and small           
businesses, which also enjoy a high level of protection. Substantial          
businesses and experienced investors investing their assets are        
expected to have some knowledge and understanding of the         
transactions they are undertaking. 
5.2 Company conduct 
Regulatory expectations are that firms must determine their own         
approach to conduct and conduct risk — which consequently places          
consumer interests and market integrity at the heart of the firm's           
approach. 
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Firms publish their codes of conduct externally and internally.  
There are other ways in which firms can communicate their conduct           
expectations and these are ​a fair measure of how seriously conduct is            
taken at senior levels within the firm​.  
Other examples that are used include; training and guidance,         
including but not restricted to annual refresher training, and conduct          
standards being introduced early in the career of new recruits; key           
information messages describing and illustrating the core components        
of good conduct; and we must not forget ​the importance of boards and             
the senior management establishing the ‘tone from the top’, which sets           
the cultural and conduct agenda for the firm. 
5.3 Market conduct 
Market conduct can be defined as the interaction between the firm and            
the markets within which it operates. It is often linked very closely            
with market abuse as it tends to be market abuse cases that cause the              
most damage to confidence in, and the stability of, financial markets.           
Market abuse is examined in Unit 9, section 7. 
Other market conduct requirements, such as producing accurate,        
audited accounts, help promote transparency in the financial markets         
and, consequently, trust. Should that trust be lost it can take a very             
long time to regain and have a significant impact upon confidence and            
stability in that market. 
Most firms take a three-step approach. Firstly, the firm has policies in            
place, outlining the regulations, staff responsibilities and obligations        
to ensure that these are met. These policies should include, as a            
minimum: 

- a conflicts of Interest policy 
- a personal account dealing policy 
- an order execution policy, and  
- a high-level policy relating to market conduct, which would         

incorporate reference to market abuse. 
Secondly, the firm provides training to all staff, and additional          
training in higher- risk areas, where appropriate, The purpose of this           
is to ensure that employees understand the policies, and their          
responsibilities and obligations. 
Finally, the firm must ensure that there is a robust monitoring plan in             
place so that if there are breaches of market conduct requirements, or            
if incidents of market abuse take place, the firm is able to identify             
these, and report them to the regulator as soon as possible. 
5.3.1 Market confidence 
Market confidence is at the heart of a stable financial services system.            
This makes it the cornerstone of regulation and it is closely linked to             
the other core objectives, particularly consumer protection. ​To be         
confident, a customer or investor needs to trust that the market is            
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operating fairly. Confidence in the market is critical to the viability of            
national and global economic interests. ​Like other markets, financial         
markets are dependent on customers doing business with them. The          
markets rely on the conduct of transactions, ​for example customers          
depositing their money in a bank account, paying bills, borrowing          
money on a residential mortgage or unsecured personal loan, using          
their credit cards, ​trading stocks and shares​, taking and laying off           
financial risks, and investing for the future. 
If customers lose confidence in the market, they will stop doing           
business with financial services companies. When this happens, it is          
not just the financial services industry that is affected; the whole           
economy suffers. 
Consumer confidence can be affected very quickly and can be lost           
easily. Confidence can be lost in seconds but restoring it takes time, in             
some cases, years. During the global financial crisis we have seen           
well-established names such as Bear Stearns, Lehman Bros and the          
UK’s HBOS destabilised in a matter of days, their strong track           
records and sound reputation providing no immunity from consumer         
and investor concerns in prevailing conditions. Market confidence can         
no longer be viewed solely in terms of the local (i.e. national or             
regional) market. 
Section ​6. Overseeing prudential compliance of the Unit 5 of ICT           
reads, among other things: 
“6. Prudential regulation is the means by which the stability of the            
financial services industry is underpinned. It takes two forms:         
macro-prudential regulation and micro-prudential regulation. 
Macro-prudential regulation focuses on issues relating to the stability         
of the financial system as a whole. It is in essence a rules-based form              
of supervision. Although there are occasions when an element of          
supervisory discretion may be allowed, it is important that this is           
constrained. 
Micro-prudential regulation deals with the stability of individual        
institutions and is concerned with the responses of individual financial          
services firms to risks from outside sources. 
In both cases the overriding objective is to protect depositors. To           
achieve this, standards are applied that aim at reducing the risk that            
an institution will fail owing to a lack of capital. The need to ensure              
capital adequacy has been prominent in the minds of regulators since           
prudential regulation was first introduced in the early 1970s. Even so,           
some financial commentators are of the opinion that a lack of           
liquidity, rather than insufficient capital, led to the financial crisis. 
6.1 Senior management responsibilities 
There is a close relationship between prudential regulation and         
corporate governance, and senior management is responsible for this.         
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As the term implies, corporate governance is about the way in which            
an organisation is governed, and this governance should be for the           
benefit of its stakeholders. The Organisation for Economic        
Co-operation and Development (OECD) has described its purpose as         
‘maximising value subject to meeting the corporation's financial and         
other legal and contractual obligations’. 
Senior management responsibilities were explained in some detail in         
the Basel Il rules, which were published in 2001, Banks were expected            
to ensure that robust internal capital-assessment processes were in         
place and that these set realistic targets for capital adequacy in line            
with the level of risk involved. Furthermore, credit assessment         
procedures would need to be sufficiently robust to stand up to external            
scrutiny by the regulators. The past practice of ‘box-ticking’ would be           
replaced with more in-depth probing by regulators. 
The Basel Committee was of the opinion that the proposals would also            
require a more detailed dialogue between the regulatory supervisors         
and banks. This, in turn, would have implications for the training and            
expertise of the regulatory supervisors of banks. This was regarded as           
an important issue, and one which should not be underplayed, for           
supervisors’ ability to perform their role effectively would depend to          
an extent on their experience and training. 
6.1.1 ‘Fit and proper’ requirements 
Example: British Virgin Islands 
The BVI Financial Services Commission (FSC) issued its amended         
guidelines for its Approved Persons Regime in March 2009, as          
amended in December 2013. The following extract explains clearly the          
purpose of the guidelines and the expectations and duties required of           
senior persons in financial services firms regulated in that         
jurisdiction. 
These Guidelines outline senior officer duties and responsibilities and         
incorporate a set of rules governing the process and procedure for the            
approval of senior officers of a regulated person and actuaries,          
auditors and other independent officers. 
A suitable candidate for a senior officer position must be qualified and            
have appropriate experience. In order to be appointed as a senior           
officer, a candidate must demonstrate a high level of competence and           
integrity. Before granting approval of an application for a senior          
officer, the Commission must be satisfied that the person to whom the            
application relates is fit and proper in accordance with the criteria           
established in Division 2 of Part Il of the Regulatory Code, 2009. The             
Commission exercises judgement and discretion in assessing fitness        
and propriety and takes into account all relevant matters including          
honesty, integrity, reputation, competence, expertise, experience,      
capability and financial soundness.” 
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Section ​7. Recent developments in the role of the Compliance          
Officer​ of the Unit 5 of ICT reads, among other things: 
“7.1 How the role has changed significantly 
7.1.1 Evolution and focus 
As explored in Unit 2, section 7.1.3, in order to demonstrate effective            
GRC in a firm, ethical behaviour and standards must flow from the top             
down. The board of directors and senior management should         
demonstrate their commitment to high standards of compliance and         
ethics, through both actions and words. They should communicate to          
all employees their expectation that everyone (including themselves)        
will comply with laws, rules and internal standards when conducting          
business. The Compliance function should Support and influence        
management in building a robust compliance culture based on ethical          
standards of behaviour, which themselves contribute to effective        
corporate governance. 
Compliance starts at the top. It will be most effective in a corporate             
culture that emphasises standards of honesty and integrity and in          
which the board of directors and senior management lead by example. 
Read ​the guidance Compliance and the Compliance Function in         
Banks published by the Basel Committee on Banking Supervision in          
April 2005​. What message does the paper convey? How does this           
compare with the situation in your firm? Are you surprised that it was             
written as far back as 2005? 
The Compliance function is managed by the Compliance Officer, but          
all compliance professionals (compliance managers, compliance      
analysts, etc.) have key responsibilities, required knowledge and skill         
sets, which are set out below. 
7.1.2 The GRC context 
The general responsibility of the Compliance Officer is to provide an           
in-house compliance service that effectively supports business areas in         
their duty to comply with relevant laws, regulations and internal          
procedures. The specific responsibilities of a Compliance Officer        
depend upon a number of factors, including the particular industry          
sector, the size of the business, the nature and complexity of its            
activities, its resources, and the attitude of the organisation to the           
Compliance function and the issue of compliance generally. 
In the financial services sector the position of Compliance Officer          
requires specific authorisation from the regulator. Anyone wishing to         
perform this role must go through the proper application process and           
is subject the Fit and Proper rules. It also means that such persons are              
personally responsible for any regulatory sanctions if they do not          
perform their role to the appropriate standards. 
In January 2012, a UK Compliance Officer, Alexander Ten-Holter of          
Greenlight Capital (UK), LLP was fined £130,000 for failing to          
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question and make reasonable enquiries before Greenlight sold shares         
in Punch Taverns plc ahead of an anticipated significant equity fund           
raising by Punch Taverns plc in 2009. He was also prohibited from            
performing the Compliance Oversight and Money Laundering       
Reporting functions. 
It is clear that the role is no longer a standalone assurance activity.             
Compliance is at the heart of GRC, and the Compliance Officer has a             
pivotal role to play in helping the board and senior management to            
develop and instil the required cultural and ethical standards that are           
needed to help a firm to be successful in today’s regulated           
environment. 
7.2 Key technical knowledge and skills needed now 
7.2.1 Role-related knowledge 
The Compliance Officer must have sound regulatory knowledge        
covering a variety of topics. While specialist team members may retain           
the more detailed knowledge of the rules, ​the Compliance Officer must           
still hold a sound understanding of the objectives, principles and          
management of compliance.  
Knowledge of the laws and regulations is not in itself sufficient.           
Compliance Officers also need to be able to apply knowledge          
effectively in the context of their own firm. ​Hence, a sound knowledge            
and understanding of the business in which a Compliance Officer          
works is fundamental.  
This is especially important in ​a principles-based and        
outcomes-focused regulatory environment, where the regulatory      
regime requires a focus on the ‘bigger picture, looking beyond the           
rules to identify the spirit in which they were written and the intention             
behind them. It is how you comply that is most important. 
7.2.2 Analytical, investigative and research skills 
Compliance Officers must have the ability to analyse and interpret          
data gathered for a number of purposes, for example when          
undertaking compliance reviews and monitoring activities. This is key         
to being able to quantify the level of regulatory and compliance risk to             
which the business is exposed and to assist in implementing          
improvements. 
The Compliance Officer must also have good investigative (including         
questioning) skills, for example when dealing with customer        
complaints or with a regulatory review or investigation. These skills          
are usually called upon when something has gone wrong. 
The ability to conduct appropriate research is important since an          
understanding of the broader regulatory or business perspective is the          
best way of ensuring that appropriate advice is provided. 
7.2.3 Business awareness and pragmatism  
These two skills complement each other.  
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Compliance Officers must be able to demonstrate a good         
understanding of the market and business in which they operate ​in           
order to exercise good judgement as to the best way to achieve            
compliance. Failure to do this may result in the development of           
impractical solutions.  
Compliance Officers must remember that compliance is not an end in           
itself; it is the positive outcome for customers and other stakeholders           
that is key, and this contributes to ensuring the continuing viability of            
the firm. 
It is the Compliance Officer's role to advise senior management on           
how the firm can safely recommend and market products, and balance           
compliance with the commercial pressures it is facing. To do this           
effectively ​the Compliance Officer must understand the business        
structure and its operations, the type of client to whom any new            
product will be sold​, and the business’ risk appetites, to enable them            
to provide suggestions for a practical solution. 
 

129. The guiding principle in the Unit 5 of ICT is that a Compliance             
Officer must show the required range of skills, technical knowledge          
and personal qualities necessary to manage the Compliance function         
effectively. 

In the governance, risk and compliance (GRC) context a Compliance          
Officer has general responsibility which is to provide an in-house          
compliance service that effectively supports business areas in their         
duty to comply with relevant laws, regulations and internal         
procedures.  

UBS’ compliance officers mentioned above in relationships with the         
plaintiffs in the period 2012 to 2014 failed: 

- To understand their responsibilities for maintaining      
employees’ core competence in meeting regulatory      
requirements and the importance of the key external        
relationships such as, for example Customer Relationship, for        
carrying out the role effectively and know how to develop and           
maintain them; 

- To appreciate the importance of thoroughly understanding the        
work and objectives of the firm's business unit responsible for          
trading transactions and the importance of monitoring business        
activities;  

- To provide guidance on the proper application and        
interpretation of laws, regulations and policies applicable to the         
firm. Such regulation may include rules, guidance documents,        

2012 to 2014 
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codes of conduct and internal policies designed to achieve         
regulatory compliance and in the development, implementation       
and maintenance of robust policies, procedures and practices        
for regulated activities; 

- To implement and maintain a compliance-monitoring      
programme to provide management with assurance that key        
regulatory risks are being adequately managed within the        
business areas; 

- To set policies and procedures and propose improvements in         
the event that the monitoring programme identifies       
weaknesses, significant issues, concerns or regulatory      
breaches; 

- To be able to explain the significance of conduct of business           
regulation, and how to meet the objectives of protecting         
customers and consumers of financial services, maintaining       
public confidence in the financial system and to explain to the           
board the Compliance Officer's role in helping the business to          
comply macro-prudential and micro-prudential regulation,     
understand the close relationship between prudential regulation       
and corporate governance, and the role of the ‘fit and proper’           
requirements for the firm and its employees. 

130. The guidance Compliance and the Compliance Function in Banks         
published by the Basel Committee on Banking Supervision of the          
Bank for International Settlements in April 2005 (the “Guidance         
“Compliance and the Compliance Function in Banks``'') provides the         
guiding principles for governance structures of all existing banks, as          
follows: 
 
“8. A bank should organise its compliance function and set priorities           
for the management of its compliance risk in a way that is consistent             
with its own risk management strategy and structures. For instance,          
some banks may wish to organise their compliance function within          
their operational risk function, as there is a close relationship between           
compliance risk and certain aspects of operational risk. Others may          
prefer to have separate compliance and operational risk functions, but          
establish mechanisms requiring close cooperation between the two        
functions on compliance matters.  
Responsibilities of senior management for compliance  
Principle 2  
The bank’s senior management is responsible for the effective         
management of the bank’s compliance risk.  
15. The following two principles articulate the most important         
elements of this general principle. Principle 3 The bank’s senior          
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management is responsible for establishing and communicating a        
compliance policy, for ensuring that it is observed, and for reporting           
to the board of directors on the management of the bank’s compliance            
risk.  
16. The bank’s senior management is responsible for establishing a          
written compliance policy that contains the basic principles to be          
followed by management and staff, and explains the main processes by           
which compliance risks are to be identified and managed through all           
levels of the organisation. Clarity and transparency may be promoted          
by making a distinction between general standards for all staff          
members and rules that only apply to specific groups of staff.  
17. The duty of senior management to ensure that the compliance           
policy is observed entails responsibility for ensuring that appropriate         
remedial or disciplinary action is taken if breaches are identified. 18.           
Senior management should, with the assistance of the compliance         
function:  
• at least once a year, identify and assess the main compliance risk             
issues facing the bank and the plans to manage them. Such plans            
should address any shortfalls (policy, procedures, implementation or        
execution) related to how effectively existing compliance risks have         
been managed, as well as the need for any additional policies or            
procedures to deal with new compliance risks identified as a result of            
the annual compliance risk assessment;  
• at least once a year, report to the board of directors or a committee               
of the board on the bank’s management of its compliance risk, in such             
a manner as to assist board members to make an informed judgment            
on whether the bank is managing its compliance risk effectively; and  
• report promptly to the board of directors or a committee of the board              
on any material compliance failures (e.g. failures that may attract a           
significant risk of legal or regulatory sanctions, material financial         
loss, or loss to reputation).  
Principle 4  
The bank’s senior management is responsible for establishing a         
permanent and effective compliance function within the bank as part          
of the bank’s compliance policy.  
19. Senior management should take the necessary measures to ensure          
that the bank can rely on a permanent and effective compliance           
function that is consistent with the following principles.  
Compliance function principles  
Principle 5: Independence The bank’s compliance function should        
be independent.  
20. The concept of independence involves four related elements, each          
of which is considered in more detail below. First, the compliance           
function should have a formal status within the bank. Second, there           
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should be a group compliance officer or head of compliance with           
overall responsibility for co-ordinating the management of the bank’s         
compliance risk. Third, compliance function staff, and in particular,         
the head of compliance, should not be placed in a position where there             
is a possible conflict of interest between their compliance         
responsibilities and any other responsibilities they may have. Fourth,         
compliance function staff should have access to the information and          
personnel necessary to carry out their responsibilities.  
21. The concept of independence does not mean that the compliance           
function cannot work closely with management and staff in the various           
business units. Indeed, a co-operative working relationship between        
compliance function and business units should help to identify and          
manage compliance risks at an early stage. Rather, the various          
elements described below should be viewed as safeguards to help          
ensure the effectiveness of the compliance function, notwithstanding        
the close working relationship between the compliance function and         
the business units. The way in which the safeguards are implemented           
will depend to some extent on the specific responsibilities of individual           
compliance function staff. Status  
22. The compliance function should have a formal status within the           
bank to give it the appropriate standing, authority and independence.          
This may be set out in the bank’s compliance policy or in any other              
formal document. The document should be communicated to all staff          
throughout the bank.  
23. The following issues with respect to the compliance function          
should be addressed in the document:  
• its role and responsibilities;  
• measures to ensure its independence;  
• its relationship with other risk management functions within the bank           
and with the internal audit function;  
• in cases where compliance responsibilities are carried out by staff in            
different departments, how these responsibilities are to be allocated         
among the departments;  
• its right to obtain access to information necessary to carry out its             
responsibilities, and the corresponding duty of bank staff to         
co-operate in supplying this information;  
• its right to conduct investigations of possible breaches of the           
compliance policy and to appoint outside experts to perform this task           
if appropriate;  
• its right to be able freely to express and disclose its findings to senior               
management, and if necessary, the board of directors or a committee           
of the board;  
• its formal reporting obligations to senior management; and  
• its right of direct access to the board of directors or a committee of               
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the board.  
Head of Compliance  
24. Each bank should have an executive or senior staff member with            
overall responsibility for co-ordinating the identification and       
management of the bank’s compliance risk and for supervising the          
activities of other compliance function staff. This paper uses the title           
“head of compliance” to describe this position.  
25. The nature of the reporting line or other functional relationship           
between staff exercising compliance responsibilities and the head of         
compliance will depend on how the bank has chosen to organise its            
compliance function. Compliance function staff who reside in        
operating business units or in local subsidiaries may have a reporting           
line to operating business unit management or local management.         
This is not objectionable, provided such staff also have a reporting           
line through to the head of compliance as regards their compliance           
responsibilities. In cases where compliance function staff reside in         
independent support units (e.g. legal, financial control, risk        
management), a separate reporting line from staff in these units to the            
head of compliance may not be necessary. However, these units          
should co-operate closely with the head of compliance to ensure that           
the head of compliance can perform his or her responsibilities          
effectively.  
26. The head of compliance may or may not be a member of senior              
management. If the head of compliance is a member of senior           
management, he or she should not have direct business line          
responsibilities. If the head of compliance is not a member of senior            
management, he or she should have a direct reporting line to a            
member of senior management who does not have direct business line           
responsibilities.  
27. The supervisor of the bank and the board of directors should be             
informed when the head of compliance takes up or leaves that position            
and, if the head of compliance is leaving the position, the reasons for             
his or her departure. For internationally active banks with local          
compliance officers, the host country supervisor should be similarly         
informed of the arrival or departure of the local head of compliance.  
Conflicts of interest  
28. The independence of the head of compliance and any other staff            
having compliance responsibilities may be undermined if they are         
placed in a position where there is a real or potential conflict between             
their compliance responsibilities and their other responsibilities. It is         
the preference of the Committee that compliance function staff         
perform only compliance responsibilities. The Committee recognises,       
however, that this may not be practicable in smaller banks, smaller           
business units or in local subsidiaries. In these cases, therefore,          
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compliance function staff may perform non-compliance tasks,       
provided potential conflicts of interest are avoided.  
29. The independence of compliance function staff may also be          
undermined if their remuneration is related to the financial         
performance of the business line for which they exercise compliance          
responsibilities. However, remuneration related to the financial       
performance of the bank as a whole should generally be acceptable.  
Access to information and personnel  
30. The compliance function should have the right on its own initiative            
to communicate with any staff member and obtain access to any           
records or files necessary to enable it to carry out its responsibilities.  
31. The compliance function should be able to carry out its           
responsibilities on its own initiative in all departments of the bank in            
which compliance risk exists. It should have the right to conduct           
investigations of possible breaches of the compliance policy and to          
request assistance from specialists within the bank (e.g. legal or          
internal audit) or engage outside specialists to perform this task if           
appropriate.  
32. The compliance function should be free to report to senior           
management on any irregularities or possible breaches disclosed by         
its investigations, without fear of retaliation or disfavour from         
management or other staff members. Although its normal reporting         
line should be to senior management, the compliance function should          
also have the right of direct access to the board of directors or to a               
committee of the board, bypassing normal reporting lines, when this          
appears necessary. Further, it may be useful for the board or a            
committee of the board to meet with the head of compliance at least             
annually, as this will help the board or board committee to assess the             
extent to which the bank is managing its compliance risk effectively. 
Principle 7: Compliance function responsibilities  
The responsibilities of the bank’s compliance function should be to          
assist senior management in managing effectively the compliance        
risks faced by the bank. Its specific responsibilities are set out below.            
If some of these responsibilities are carried out by staff in different            
departments, the allocation of responsibilities to each department        
should be clear.  
34. Not all compliance responsibilities are necessarily carried out by          
a “compliance department” or “compliance unit”. Compliance       
responsibilities may be exercised by staff in different departments. In          
some banks, for example, legal and compliance may be separate          
departments; the legal department may be responsible for advising         
management on the compliance laws, rules and standards and for          
preparing guidance to staff, while the compliance department may be          
responsible for monitoring compliance with the policies and        
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procedures and reporting to management. In other banks, parts of the           
compliance function may be located within the operational risk group          
or within a more general risk management group. If there is a division             
of responsibilities between departments, the allocation of       
responsibilities to each department should be clear. There should also          
be appropriate mechanisms for co-operation among each department        
and with the head of compliance (e.g. with respect to the provision            
and exchange of relevant advice and information). These mechanisms         
should be sufficient to ensure that the head of compliance can perform            
his or her responsibilities effectively.  
Advice  
35. The compliance function should advise senior management on         
compliance laws, rules and standards, including keeping them        
informed on developments in the area.  
Guidance and education  
36. The compliance function should assist senior management in:  
• educating staff on compliance issues, and acting as a contact point            
within the bank for compliance queries from staff members; and  
• establishing written guidance to staff on the appropriate         
implementation of compliance laws, rules and standards through        
policies and procedures and other documents such as compliance         
manuals, internal codes of conduct and practice guidelines.  
Identification, measurement and assessment of compliance risk  
37. The compliance function should, on a pro-active basis, identify,          
document and assess the compliance risks associated with the bank’s          
business activities, including the development of new products and         
business practices, the proposed establishment of new types of         
business or customer relationships, or material changes in the nature          
of such relationships. If the bank has a new products committee,           
compliance function staff should be represented on the committee.  
38. The compliance function should also consider ways to measure          
compliance risk (e.g. by using performance indicators) and use such          
measurements to enhance compliance risk assessment. Technology       
can be used as a tool in developing performance indicators by           
aggregating or filtering data that may be indicative of potential          
compliance problems (e.g. an increasing number of customer        
complaints, irregular trading or payments activity, etc).  
39. The compliance function should assess the appropriateness of the          
bank’s compliance procedures and guidelines, promptly follow up any         
identified deficiencies, and, where necessary, formulate proposals for        
amendments.  
Monitoring, testing and reporting  
40. The compliance function should monitor and test compliance by          
performing sufficient and representative compliance testing. The       
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results of the compliance testing should be reported up through the           
compliance function reporting line in accordance with the bank’s         
internal risk management procedures.  
41. The head of compliance should report on a regular basis to senior             
management on compliance matters. The reports should refer to the          
compliance risk assessment that has taken place during the reporting          
period, including any changes in the compliance risk profile based on           
relevant measurements such as performance indicators, summarise       
any identified breaches and/or deficiencies and the corrective        
measures recommended to address them, and report on corrective         
measures already taken. The reporting format should be        
commensurate with the bank’s compliance risk profile and activities.  
Statutory responsibilities and liaison  
42. The compliance function may have specific statutory        
responsibilities (e.g. fulfilling the role of anti-money laundering        
officer). It may also liaise with relevant external bodies, including          
regulators, standard setters and external experts.  
Compliance programme  
43. The responsibilities of the compliance function should be carried          
out under a compliance programme that sets out its planned activities,           
such as the implementation and review of specific policies and          
procedures, compliance risk assessment, compliance testing, and       
educating staff on compliance matters. The compliance programme        
should be risk based and subject to oversight by the head of            
compliance to ensure appropriate coverage across businesses and        
co-ordination among risk management functions. 
Other matters  
Principle 9: Cross-border issues  
Banks should comply with applicable laws and regulations in all          
jurisdictions in which they conduct business, and the organisation         
and structure of the compliance function and its responsibilities         
should be consistent with local legal and regulatory requirements.  
46. Banks may conduct business internationally through local        
subsidiaries or branches, or in other jurisdictions where they do not           
have a physical presence. Legal or regulatory requirements may differ          
from jurisdiction to jurisdiction, and may also differ depending on the           
type of business conducted by the bank or the form of its presence in              
the jurisdiction.  
47. Banks that choose to conduct business in a particular jurisdiction           
should comply with local laws and regulations. For example, banks          
operating in subsidiary form must satisfy the legal and regulatory          
requirements of the host jurisdiction. Certain jurisdictions may also         
have special requirements in the case of foreign bank branches. It is            
for local businesses to ensure that compliance responsibilities specific         
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to each jurisdiction are carried out by individuals with the          
appropriate local knowledge and expertise, with oversight from the         
head of compliance in co-operation with the bank’s other risk          
management functions.  
48. The Committee recognises that a bank may choose to carry on            
business in various jurisdictions for a variety of legitimate reasons.          
Nevertheless, procedures should be in place to identify and assess the           
possible increased reputational risk to the bank if it offers products or            
carries out activities in certain jurisdictions that would not be          
permitted in its home jurisdiction.”  

131.  In the period 2012 to 2014, UBS failed to organise its compliance            
function and set priorities for the management of its compliance risk in            
a way that is consistent with the Guidance “Compliance and the           
Compliance Function in Banks” which sets out sound practices related          
to the principles 2, 4, 5, 7 and 9 quoted above which should be              
applicable to all banks. 

The most serious violations of the Guidance “Compliance and the          
Compliance Function in Banks” is the violation of principle 9 in that            
UBS failed to comply with applicable laws and regulations in the           
jurisdiction of the Commonwealth of The Bahamas in which it          
conducted business, having the responsibilities of the organisation and         
structure of the compliance function being inconsistent with local legal          
and regulatory requirements.  

In 1968, UBS AG had chosen to conduct business in this jurisdiction,            
but, at least in the period 2012 to 2014, failed to implement and             
maintain procedures that would exclude the possibility that it offered          
products and carried out activities in The Bahamas not permitted in its            
home jurisdiction of Switzerland.  

 

 

 
I believe that the facts stated in this witness Statement are true.  

SWORN to at New Providence, The Bahamas) 

This                               day of July, A.D., 2019) _______________________________ 

                                                                                                           Before Me, 
                                                                NOTARY PUBLIC 
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